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THE NEW FACE OF WASTE
COLONIALISM: A REVIEW OF LEGAL
REGULATIONS GOVERNING THE
IMPORT OF WASTE INTO INDIA

—Lekha Sridhar and Parul Kumar!

The term “waste colonialism” was coined by activists in
the late 1980s to describe the practice of developed nations
dumping toxic wastes in developing and low-income coun-
tries, despite the fact that these countries had no technolog-
ical or regulatory means to deal with the waste. Today, the
toxic waste trade has been replaced by large volumes of
post-consumer plastic, paper and e-waste trade. Countries
like Japan, United States of America, and the United
Kingdom have become world leaders of plastic waste export.

Till 2017, China was by far the world leader in waste import,
till the country banned most types of waste causing exports
to other developing countries (including India) to rise dra-
matically. However, India’s capacity to safely recycle this
imported waste remains in doubt. A large part of the waste
management chain is managed through informal workers
and enterprises (who have no labour protection or social
security), especially at the collection and segregation stage.
Further, about 40 per cent of domestic waste goes uncol-
lected due to poorly implemented laws. Of this, 56 per cent
of recyclable wastes generated, and only 5 per cent of India’s
total e-waste gets recycled.

By analyzing domestic and international regulations on
waste trade, we seek to demonstrate that the new forms of
waste trade echo the exploitation of developing countries
from the ‘80s, and have caused the need for one, stronger

Lekha Sridhar is a climate policy advisor and lawyer. Parul Kumar is a lawyer and pol-
icy analyst, and currently a German Chancellor Fellow of the Alexander von Humboldt
Foundation (2019-20) at the Institute for Advanced Sustainability Studies (IASS), Potsdam.
The views expressed are personal.
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international regulations so as to prevent exploitation of
low-income countries, and two, the urgent need for wider
implementation of segregation and collection policies to sup-

port domestic import bans.

Background ........... ... ... .. 102 Strengthen the Basel Convention: . ... 126
Can waste be properly managed? .. ... 105 Strengthen domestic import
Why is the movement of waste a form of regulations and enforcement . ... ... 127
colonialism? ....................... 110 Improve data collection and institute
History of transboundary waste export 112 community monitoring ........... 128
Legal provisions governing the Improve domestic waste segregation
transboundary movement of waste .. ... 113 and collection ................... 128
The Basel Convention .............. 113 International cooperation for
Waste recycling in India — the impact technology transfer and capacity
of regulations on import . .......... 117 building . ....... ... ... .. ... 129
Recommendations .................... 126 Conclusion .......................... 130

I. BACKGROUND

The growth in consumer products, from electronics to the food and bev-
erage industry, has been growing at an unprecedented rate over the last three
decades. According to the World Trade Organisation, between 2000-2008,
world merchandise exports grew by 22 per cent with a significant percentage
of trade coming from developing countries.> Furthermore, because of growing
incomes, liberalized economic policies, production of materials that increase
the shelf-life of perishable goods, and internet-based sales and marketing,
developing countries like India have had tremendous growth in domestic con-
sumption. By 2025, it is forecasted that India will be the third-largest con-
sumer economy in the world as its consumption may triple to USD 4 trillion.?

This consumer economy has contributed significantly to countries’ gross
domestic products, generated jobs in manufacturing and services, opportunities
for entrepreneurs to grow businesses, and also brought access to internet con-
nectivity and food with a stable shelf life to millions. However, the downside is
that several kinds of trash are making their way into landfills and the environ-
ment, causing an immense impact on human life and biodiversity.

Proper management of waste has now emerged as a major area of con-
cern for countries across the world. The Intergovernmental Panel on Climate
Change’s report AR5 (2014) found that in 2010, waste contributed to 3 per
cent of the global emissions, and had grown by 13 per cent in the preceding

World Trade Organization, International Trade Statistics, 2011, https://www.wto.org/english/
res_e/statis_e/its2011_e/itsl1_toc_e.htm.

About Indian Economy Growth Rate & Statistics, INpia BRAND EquiTy FounpaTtion (Oct. 2019),
https://www.ibef.org/economy/indian-economy-overview.



2019 THE NEW FACE OF WASTE COLONIALISM 103

decade.* In addition, there are also serious repercussions on the natural eco-
system and human health from improperly disposed plastics, batteries, elec-
tronic goods, construction and demolition wastes, and chemicals. Impacts
include irreparable damage to benthic flora and marine fauna, a build-up of
toxic chemicals through the food chain, heavy metal contamination, air pollu-
tion (from burning waste), freshwater contamination due to landfill leachate,
and increasing microplastic contamination in soil, fresh and marine water.’
Exposure to these contaminants cause various health impacts to the local pop-
ulation including substantial digestive, cardiovascular, neurological, and res-
piratory illnesses and long-term exposure causing increased risk of endocrine
disruption, cancer, lowered immunity, impaired reproductive functions, and
congenital abnormalities among new-born children.® Many of these pollutants,
especially persistent organic pollutants, can remain in the ecosystem for mil-
lennia and are virtually impossible to remove.” Improper disposal of plastic has
also been linked to worsening flood conditions in cities like Mumbai, due to
plastic waste clogging storm drains.®

Due to their impact on natural systems, most developed countries have put
in place rigorous regulations for the management and disposal of wastes within
their territorial boundaries.” Mandatory in situ segregation, bottle deposits,
extended producer responsibility, recycling/incineration facilities, and dis-
posal facilities are among the regulations used by these countries. However,
this has also led to increasing costs of waste management for municipalities
as well as NIMBYism."” As a result, international waste trade has emerged as
a highly profitable sector. The waste trade has been touted as a net positive,
as developed countries are now able to manage their waste at lower costs, use
the waste (especially electronic waste or “e-waste” and metal scraps) as raw

4 Gabriel Blanco et al., Drivers, Trends and Mitigation, in CLIMATE CHANGE 2014: MITIGATION OF

CLIMATE CHANGE. CONTRIBUTION OF WORKING GROUP III TO THE FIFTH ASSESSMENT REPORT OF THE
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE 385 (O. Edenhofer et al. eds. 2014).
5 Mutasem El-Fadel et al., Environmental Impacts of Solid Waste Landfilling, 50 (1) J ENVIRON
Manace 1, 3, 8, 10, 11, 13 (1997).
Impacts of Mismanaged Trash, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, https:/
www.epa.gov/trash-free-waters/impacts-mismanaged-trash; Lucy Mcallister, The Human
and Environmental Effects of E-Waste, Population Reference Bureau (Apr. 4, 2013), https:/
www.prb.org/e-waste/ (last visited Oct. 27, 2018); L. Fazzo et al., Hazardous waste and health
impact: A systematic review of the scientific literature, 16(1) J. ExviRoN. HEaLTH 107, 110, 112
(2017).
7 World Trade Organization, Persistent Organic Pollutants (POPs), https:/www.who.int/food-
safety/areas_work/chemical-risks/pops/en/ (last visited Oct. 27, 2018).
Manoj Nair, Will Maharashtra’s plastic ban reduce monsoon flooding?, HinpustaN Times (Mar.
26, 2018 00:28 AM), https:/www.hindustantimes.com/mumbai-news/will-maharashtra-s-plas-
tic-ban-reduce-monsoon-flooding/story-Op4ENCaUHZsh9hvnyeINIO.html (last visited Oct.
27, 2018).
Francesco Di Maria et al., Waste Management in Developed and Developing Countries: The
Case Study of Umbria (Italy) and The West Bank (Palestine), 3 DeTrITUS 171, 172 (2018).
1 NIMBYism or ‘Not in my backyard’ refers to opposition from local residents to a project
considered undesirable; Jennifer R. Kitt, Waste Exports to the Developing World: A Global
Response, 7 Geo. INT’L ENvTL. L. REV. 485, 485-486 (1995).
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materials in their industries, and generate new industries and jobs." However,
as experience has shown, developed countries tend to export to countries with
weaker environmental regulations and labour costs, to the detriment of the
local populations.”? In fact, one study showed that a country’s relative laxity of
environmental regulation scan lead to increased waste exports from a bilateral
partner.”

This paper will examine the regulatory, financial and geo-political issues
that support a system of waste colonialism where developed countries’ unsus-
tainable consumption of goods is supported by developing countries who tend
to have weaker environmental regulations, and where large sections of low-in-
come groups are willing to recycle for lower costs, though often at greater
health hazards to themselves. We examine the import of two kinds of waste
into India: electronic waste and plastic waste, the ramifications of such import
on the importing country, and the international and domestic regulatory struc-
ture governing waste management that has allowed this trade.

The term in the title, “waste colonialism” or “toxic waste colonialism” was
coined by activists in the late 1980s and early 1990s™ to describe the prac-
tice of developed nations dumping toxic wastes in developing and low-income
countries, despite the fact that these countries had no technological or regu-
latory means to deal with the waste. By analyzing domestic and international
regulations on waste trade, we seck to demonstrate that the new forms of
waste trade echo the exploitation of developing countries from the ‘80s, and
have caused the need for one, stronger international regulations so as to pre-
vent exploitation of low-income countries, and fwo, the urgent need for wider
implementation of segregation and collection policies to support domestic
import bans. Plastic and e-waste were selected for the study due to the grave
environmental and health impacts of recycling them, especially when they are
managed or recycled improperly.

It is estimated that by 2100, the world will generate three times as much
waste as it does today, at more than 11 million tonnes of garbage per day.”

Organisation for Economic Co-operation and Development, [nternational Trade and the

Transition to a Circular Economy (Oct. 2018), https:/www.oecd.org/environment/waste/poli-

cy-highlights-international-trade-and-the-transition-to-a-circular-economy.pdf (last visited Oct.

27, 2018).

2. Derek Kellenberg, The Economics of the International Trade of Waste, 7(1) AnNu. REv.
REsour. Econ. 109, 113-114 (2015)

3 Derek Kellenberg, Trading wastes, 64(1) J. ENVIRON. EcoN. MaNAG. 68, 77-78 (2012).

Tam Dalyell, Thistle Diary: Toxic wastes and other ethical issues - Comment from

Westminster by Tam Dalyell, NEw ScientisT (Jul. 4, 1992), https://www.newscientist.com/ar-

ticle/mg13518285-900-thistle-diary-toxic-wastes-and-other-ethical-issues-comment-from-west-

minster-by-tam-dalyell/ (last visited Oct. 27, 2018).

15 Masaru Goto, Global Waste on Pace to Triple by 2100, WorLd Bank (Oct. 30, 2013), http:/

www.worldbank.org/en/news/feature/2013/10/30/global-waste-on-pace-to-triple ~ (last  visited

Oct. 27, 2018).
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This presents an opportunity for countries and for global institutions to
develop circular economy policies that do not rely on the relative lack of reg-
ulation in low-income countries but are truly circular in the global sense. This
also presents an opportunity for developing countries like India to regulate the
production and end-of-life disposal of all consumer products. The paper will
conclude with recommendations for legal and policy actions that should be
taken for better waste governance that can benefit all stakeholders.

A. Can waste be properly managed?

As mentioned in the previous section, the proper management of waste is
a necessary component to ensure that there is no negative environmental or
health impact. This section examines what proper management of waste for
plastic and e-waste, look like.

Waste management has three aspects, that are regulated by municipal and
government bodies in most jurisdictions:

a) collection, transport, treatment and disposal of waste,

b) control, monitoring, and regulation of the production, collection, trans-
port, treatment, and disposal of waste, and

c) prevention of waste production through in-process modifications, re-use,
and recycling.!'®

This trifecta is more popularly known in common parlance and popular
media as “Reduce, Re-use and Recycle”.

While few waste products can be recycled 100 per cent, there are available
technologies and good practices for recycling plastic and e-waste causing min-
imal impact on the environment and human health. However, access to these
technologies can be low in developing countries’” and due to poor enforce-
ment of environmental regulations, improper management of waste can have a
negative impact on the environment and human health. As a result, the waste
import policies of a country must be viewed in the context of its prevalent
recycling practices. This section will briefly describe plastic and e-waste recy-
cling methods and possible environmental impacts of improper management
methods.

¢ OECD Glossary of Statistical Terms, Waste Management, https://stats.oecd.org/glossary/detail.
asp?ID=2900 (last visited Oct. 27, 2018).

17" United Nations Environment Program, Global Environment Outlook 6 Regional Assessments,
https://www.unenvironment.org/resources/global-environment-outlook-6-regional-assessments
(last visited Oct. 27, 2018).
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1. How is plastic waste recycled?

Plastic is a highly versatile polymeric material that uses oil and gas (roughly
4 per cent of the global production) as feedstock.”® There are many types of
plastics like polyethylene, polyurethane, polyvinyl chloride, and polystyrene to
name a few, and are used in a wide range of applications. Plastic waste has
become an issue of public concern as a major portion of plastic is used to
make disposable items of packaging or other short-lived products that are dis-
carded within a year of manufacture.”

It is also assumed that recycling happens in a ‘closed-loop’, i.e. the waste
product is converted into a usable good of a similar type. While this is theo-
retically possible for most types of plastics, the reality is that due to the mix
of different grades of plastics, as well as the use of inks and dyes, and cost
issues, closed-loop recycling only happens for clear polyethylene terephthalate
(PET) bottles. All other types of recycling can be more strictly referred to as
‘downcycling’, as the plastics are converted to goods of lower plastic qual-
ity such as doormats, bags, etc., thus only delaying the inevitable fate of the
plastic product — to either be incinerated, end up in a landfill, or in the envi-
ronment. Recycling also does not necessarily mean that a product has been
converted to a usable good: many countries also consider the use of plastic
waste in waste-to-energy plants as energy ‘recovery’, and therefore a form of
quaternary recycling, further complicating the commonly understood meaning
of recycling.”

It should also be mentioned that recycling itself is not without an ecological
footprint. Contaminants in the recycling stream, usually due to human error
and poor sorting practices, can reduce the value of the recycled products, if not
render them worthless. Even without human error, recycling can result in high
levels of carbon emissions and other effluents*’ (much of which can be reduced
by the use of appropriate air scrubbers and other environmental manage-
ment technologies). These issues are further exacerbated in developing coun-
tries where the lack of modern recycling facilities and improper application of
anti-pollution laws often mean that plastic and other recyclables are processed
in high inefficient small and medium enterprises that do not have the appropri-
ate equipment.

8 Eric Beckman, The world of plastic in numbers, WorLD Economic Forum (Aug. 13, 2018),
https://www.weforum.org/agenda/2018/08/the-world-of-plastics-in-numbers (last visited Oct.
27, 2018).

Jefferson Hopewell et al., Plastics recycling: Challenges and opportunities, 364(1526) PHILOs.
Trans. R. Soc. Lonp. B. Bior. Sci. 2115, 2115-2116 (2009).

20 Katharina Wecker, Plastic waste and the recycling myth, DeutscHE WELLE (Oct. 12, 2018),
https://www.dw.com/en/plastic-waste-and-the-recycling-myth/a-45746469 (last visited Oct. 27,
2018).

A.S.F. Santos et al., Characterization of effluents through a typical plastic recycling process:
An evaluation of cleaning performance and environmental pollution, 45(2) REsour CONSERV
RecycL 159, 165, 168 (2005).
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Plastic incineration is also often touted as a form of ‘energy recovery’ as
plastic has a high calorific value and can be used in waste-to-energy plants.
However, mixed plastics (that may contain chlorinated plastic-like PVCs)
cannot be incinerated in waste to energy plants that do not meet necessary
environmental standards, as they can generate dioxins and furans which are
dangerous to human health.?? In fact, according to the Ministry of Environment
Forests and Climate Change (“MoEFCC”), around 30 per cent of incinerators
are in operation without air pollution control devices, contributing to cities’ air
pollution crises.?

According to official estimates, India generates at least 25,940 tonnes of
plastic waste daily. Annual plastic consumption is expected to increase from 12
million tonnes to 20 million tonnes by 2020.%

Currently, it is estimated that about 40 per cent of this waste per day goes
uncollected due to weak and poorly implemented laws. One Study in 2012 cal-
culated a high percentage of overall recycling (an estimated overall recycling
percentage of 56 per cent of recyclable wastes generated), though this was
largely attributed to the informal waste collected network who generally tend
to prioritize valuable waste like newspapers and metals over plastic.”> As per
an estimate of the Central Pollution Control Board (“CPCB”), 15,342 tons of
plastic waste were generated in India in 2014-15, of which 9,205 was report-
edly recycled, leaving the remaining 6,137 uncollected and forming litter.?
According to the CPCB report, the reasons for this are due to lack of enforce-
ment of Rules by State Pollution Control Boards, lack of availability of suitable
technology for recycling/disposing of low-quality plastics.?’

Like much of the recycling industry in India, a large part of the plas-
tic waste supply chain is managed through informal workers and enterprises,
especially at the collection and segregation stage.”® Due to the lack of enforce-

22 Rinku Verma et al., Toxic Pollutants from Plastic Waste — A Review, 35 PROCEDIA ENVIRON.

Scr. 703, 705 (2016).
3 Ministry of Environment and Forests, Report of the Committee to Evolve Road Map on
Management of Wastes in India (March 2010), http:/www.nswai.com/docs/Roadmap-Mgmt-

Waste.pdf.
2 Urmi Goswami, An 8.3-bn tonne problem: How to manage plastic waste, EcoNomic TIMES
(Jun. 1, 2018) https://economictimes.indiatimes.com/industry/indl-goods/svs/paper-/~-wood-/-

glass/-plastic/-marbles/our-plastic-pollution-problem/articleshow/64420276.cms  (last  visited
Oct. 27, 2018).

2 Ranjith Kharvel Annepu, Sustainable Solid Waste Management in India (Jan. 2012), http:/
www.seas.columbia.edu/earth/wtert/sofos/Sustainable%20Solid%20Waste%20Management%20
in%20India_Final.pdf (last visited Oct. 27, 2018).

26 Central Pollution Control Board, Overview of Plastic Waste Management (Jun. 2013), https:/
cpeb.nic.in/displaypdf.php?id=cGxhc3RpY3dhc3RIL21hbmFnZ W 11bnR fcGxhe3RpY3dhe3RIL-
nBkZg== (last visited Oct. 27, 2018).

7.

2 Ramanan Krishnamoorti, Plastics Recycling: Could the Future be in India?, FORBES
(Mar. 12, 2018, 12:40  PM),  https://www.forbes.com/sites/uhenergy/2018/03/12/
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ment of segregation at source regulations, the waste collectors — who have no
labour protection or social security and remain unrecognized by authorities —
are forced to segregate the waste by hand in unsanitary conditions at the gar-
bage tips or landfill sites, risking injuries and disease.”” As a result, they tend
to collect only the most valuable recyclables (metal, e-waste, PET bottles, etc.)
to sell to scrap dealers. Most of the waste recyclers also come from histori-
cally marginalized communities like Dalits. Many of these communities also
live near landfill areas and suffer from environmental and health impacts due
to waste incineration, leachate, and vector-borne diseases.*®

In many cities, even the recycling process is done by micro, small and
medium enterprises. Nearly 250,000 people are employed in the Dharavi slums
in Mumbai by the recycling industry (of which around 10,000 are employed
in plastic recycling).*! It should be noted that while this industry has provided
livelihoods to many, the workshops often run without any environmental or
worker safety measures in place.*

2. How is e-waste recycled?

E-waste is defined as “anything with a plug, electric cord or battery.”> This
is, therefore, a wide range of gadgets, from electric toothbrushes to smart-
phones.** The proper disposal and management of e-waste is increasingly
becoming an issue requiring improved regulation and enforcement at both the
domestic and global levels. It is not uncommon for developed countries to not
recycle their e-waste due to the absence of facilities, high labour costs, and
strict environmental regulations, leading them to export e-waste to developing
countries.®®> The procedurefor dismantling e-waste typically involves a com-

plastics-recycling-could-the-future-be-in-india/#7db5d9d42el18 (last visited Oct. 27, 2018).

»  Akhileshwari Reddy, 4 law for waste pickers, DowNTOEARTH (Apr. 12, 2018), https:/www.
downtoearth.org.in/news/waste/a-law-for-waste-pickers-60103 (last visited Oct. 27, 2018).

30 Subhra Priyadarshini, 4 tour of India’s waste mountain, NATURE (Mar. 14, 2018), https:/www.

nature.com/articles/d41586-018-03012-y (last visited Oct. 27, 2018).

Yue Zhang, The credibility of slums: Informal housing and urban governance in India, 79

Lanp Use Poricy 876, 884 (2017); Knowledge and News Network, There are hardly any plas-

tic processing units in Dharavi: Study KNowLEDGE AND NEws NETWORK (Apr. 5, 2016), http:/

knnindia.co.in/news/newsdetails/knowledge-resource/there-are-hardly-any-plastic-processing-

units-in-dharavi-study (last visited on Oct. 31, 2019).

32 Dan McDougall, Waste not, want not in the £700m slum, THe GuarDIAN (Mar. 4, 2017), https:/

www.theguardian.com/environment/2007/mar/04/india.recycling (last visited Oct. 27, 2018).

World Economic Forum, 4 New Circular Vision for Electronics: Time for a Global Reboot

(Jan. 2019), http://www3.weforum.org/docs/WEF A New Circular Vision_for Electronics.pdf

(last visited Oct. 27, 2018).

#d.

3 Florin-Constatin Mihai and Maria-Grazia Gnoni, E-Waste Management as a Global
Challenge (Introductory Chapter) (Jun. 2016), https:/www.intechopen.com/books/e-waste-in-
transition-from-pollution-to-resource/e-waste-management-as-a-global-challenge-introductory-
chapter- (last visited Oct. 27, 2018).
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bination of manual and automated processes,* though it has been suggested
that the process can be made completely automated through trained robots.?’
Naturally, such automation would lead to higher capital and operational costs
for the dismantling and recycling process.

It is estimated that outside of the formal e-waste recycling sector being
developed in India’s major cities, the informal recycling operations have long
existed, with over one million poor people engaged in manual recycling oper-
ations (with many from marginalised communities).*® Discarded electronic
devices are a source of valuable raw material such as gold, copper, nickel, and
other strategic rare minerals like indium and palladium,* and the process of
“mining” these precious metals has led to “backyard recyclers” in countries
such as India using hazardous methods to recover these metals.*” On the other
hand, e-waste also contains hazardous substances like mercury, cadmium, and
lead.*!

With low literacy levels and poor awareness of the impact of the operations
undertaken by them, this informal sector is exposed to severe health impacts
and poses environmental damage through its operations.*” Unsafe practices
such as bathing circuit boards in nitric and hydrochloric acid to recover gold
have caused the poisoning of waterways and communities.* Methods such as
acid burning and open incineration create toxic gases that have a severe neg-
ative impact on health and the environment.** The unregulated treatment of
e-waste in India has led to a host of problems, such as the contamination of

3 Green Tumble, How is E-Waste Recycled: The Recycling Process (Jul. 12, 2015), https://green-
tumble.com/how-is-e-waste-recycled-the-recycling-process/ (last visited Oct. 27, 2018).

37 Cambridge Consultants White Paper, Recycling: Automating the Sorting and Separation of
E-Waste, https://www.cambridgeconsultants.com/sites/default/files/uploaded-pdfs/recycling-
e-waste.pdf (last visited Oct. 27, 2018); See also Peter Raschio, 4 new era of automation in
recycling processing, RECYCLING ProbucT NEws (Apr. 3, 2018), https:/www.recyclingproduct-
news.com/article/27890/a-new-era-of-automation-in-recycling-processing (last visited Oct. 27,
2018).

3 United Nations University, The Global E-Waste Monitor — 2017 (2017), https:/www.itu.int/en/
ITU-D/Climate-Change/Documents/GEM%202017/Global-E-waste%20Monitor%202017%20.
pdf (last visited Oct. 27, 2018).

3 A New Circular Vision for Electronics, supra note 33, at 7.

40 Brook Larmer, E-Waste Offers an Economic Opportunity as Well as Toxicity, THE NEw YORK

TiMEs MacgaziNe (Jul. 5, 2018), https://www.nytimes.com/2018/07/05/magazine/e-waste-of-

fers-an-economic-opportunity-as-well-as-toxicity.html (last visited Oct. 27, 2018).

A New Circular Vision for Electronics, supra note 33, at 13.

4 Global E-Waste Monitor 2017, supra note 38, at 68.

# Larmer, supra note 40.

Miles Park, Electronic waste is recycled in appalling conditions in India, THE CONVERSATION

(Feb. 15, 2019), http:/theconversation.com/electronic-waste-is-recycled-in-appalling-condi-

tions-in-india-110363 (last visited Oct. 27, 2018).

41

44
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soil and groundwater,* river contamination,*® and severe health hazards for the
persons engaged in unsafe treatment of e-waste,*” including respiratory prob-
lems arising from working in smoke-filled conditions for long hours which
often result in fatalities.*® In areas where the e-waste dismantling takes place,
drains have been reported to be filled with dumped waste, often catching fire
in the drier months.* Since the dismantling and management of e-waste pose
significant health and environment hazards, it is important to regulate e-waste,
including its influx into a country’s territory through transboundary trade.

II. WHY IS THE MOVEMENT OF WASTE
A FORM OF COLONIALISM?

Many countries have historically had a long history of waste collection
and recycling, as paper, metals, and glass were the commonly used packaging
material.’®® Much of this changed after World War II, as production of cheap
(and disposable) packaging material grew. This was an area of concern for
many European countries, where lack of space for landfill lead to countries
like Germany instituting one of the first landfill limit regulations in Europe
in 1993, as other European countries followed suit in the following years.’! By
2016, Germany was recycling 64 per cent, landfilling a negligible percentage of
its waste, and incinerating the remainder. This has been touted as an environ-
mental accomplishment, with Germany being recognized as the ‘global leader’
in recycling.?> However, this story is incomplete as, by 2016, Germany had also
become one of the world leaders of plastic waste export, thereby simply trans-
ferring its waste to other countries without actually managing its waste stream.

4 Susmita Saha, Delhi’s e-waste problem, INpiA WATER PorTAL (Jan 21, 2018), http:/www.india-
waterportal.org/articles/delhis-e-waste-problem (last visited Oct. 27, 2018).

4 Amita Bhaduri, Why does the world’s e-waste reach India?, Your Story (Nov. 30, 2017),

https://yourstory.com/2017/11/e-waste/ (last visited Oct. 27, 2018).

Jaideep Shenoy, India among the top five countries in e-waste generation: ASSOCHAM-NEC

study, TiMEs oF INpia (Jun. 4, 2018), https:/timesofindia.indiatimes.com/india/india-among-the-

top-five-countries-in-e-waste-generation-assocham-nec-study/articleshow/64448208.cms  (last

visited Oct. 27, 2018).

Park, supra note 44.

Park, supra note 44.

0 Olivia Waxman, The History of Recycling in America is More Complicated than You may
Think, TiMe (Nov. 15, 2016), http:/time.com/4568234/history-origins-recycling/ (last visited
Oct. 27, 2018).

U Landfill, UmweLt BunpesamT (Apr. 5, 2016), https:/www.umweltbundesamt.de/en/topics/
waste-resources/waste-disposal/landfill (last visited Oct. 27, 2018).

2 Germany is the world’s leading nation for recycling, CLiMaTE Action (Dec. 11, 2017), http://
www.climateaction.org/news/germany-is-the-worlds-leading-nation-for-recycling (last visited
Oct. 27, 2018).

47



2019 THE NEW FACE OF WASTE COLONIALISM 111

Experts of Plactic fcrap to China 1018

Graph 1: Exports of Plastic Scrap to China 2016

Waste exporting countries justified this practice with claims about employ-
ment generation, cheap material recovery, and that if developing countries did
not want to receive the waste, they could simply ban the practice. These argu-
ments, however, did not account for the fact that there was an inherent power
imbalance between high and low-income countries, and exporting waste was,
therefore, nothing but a form of colonialism. It has also been argued that an
essential function of colonialism is access to land by the colonizing power
- and by exporting waste to low-income countries, it is nothing but indirect
access to land and the transfer of pollution to the low-income countries.’* In
other words, if the waste exported by a developed country to a developing
country ultimately ends up in the developing country’s landfills, the developed
countries have successfully managed to shift their landfill to a poorer country’s
territory.

For over a quarter of a century, this global status quo on waste manage-
ment has seen developed countries increasingly rely on China (and to a lesser
extent, other developing countries like India). Indeed, many Chinese recyclers
preferred recycling imported trash over domestic trash since they tended to
be better sorted.”® During this time, consumption of plastics across the world

3 World Economic Forum, Germany recycles more than any other country (Dec. 18, 2017),

https://www.weforum.org/agenda/2017/12/germany-recycles-more-than-any-other-country/ (last
visited Oct. 27, 2018).
3 Max Liboiron, Waste colonialism, Discarp Stupies (Jan. 11, 2018), https:/discardstudies.
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grew by more than three times, from 100 million tonnes in 1990 to 322 million
tonnes in 2015, with plastics being used extensively in the food and bever-
age industries and the textile industry, to name a few. Similarly, with signifi-
cant increases in the use of electronic and electrical devices, the annual global
e-waste generation in the year 2016 was 44.7 million metric tonnes or the
equivalent of almost 4,500 Eiffel Towers."’

A. History of transboundary waste export

Waste was not always exported to other countries, especially recyclable
wastes. It was only in the late 1990s and early 2000s that waste export of plas-
tic really took off. This also coincided with China developing its waste man-
agement facilities so much so that, by 2011 China accepted 2 million tonnes of
plastic scrap from the United States of America (“USA”) alone.”® Chinese recy-
clers’ appetite for plastic scrap was driven partly by the tipping fee received
per tonne of scrap and partly because domestic segregation could not yet gen-
erate sufficient quantities of well-segregated waste.”> Meanwhile, in developed
countries, recycling companies were shutting down, partly driven by compe-
tition from China and partly driven by low oil prices.®® Similarly for e-waste,
due to the valuable metals and components, import was welcomed until the
country began to suffer the negative consequences of environmental pollution,
such as those mentioned in the previous section.®!

However, before the China recycling juggernaut was underway, devel-
oped and developing countries were in a tussle over the export of toxic and
hazardous waste to countries either for final disposal or for recycling even
though many countries did not have the facilities for this. This coincided with
increasing environmental, health and labour regulations and public awareness
in developed countries that made it extremely expensive or impossible to dis-
pose of hazardous wastes within their own borders. Poorer countries mean-
while, although they had no use for hazardous wastes i.e. they could not be
recycled to any useful components but were eager to increase their foreign
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exchange earnings.”> The USA alone was exporting up to 9 million tonnes of
toxic wastes to low-income countries by the late 1980s. Most of the countries
that were receiving the waste — in Asia, Africa, and Latin America either had
extremely weak environmental regulations or had no technology to safely dis-
pose of the waste.* Journalists and NGOs exposed this toxic industry, high-
lighting particularly shocking instances such as the country of Guinea-Bissau
offered USD 600 million (which was several times its gross national product)
to receive and dispose of several tonnes of waste from British pharmaceutical
industries.® These instances highlighted the power imbalance between the rich
developed countries and poor developing countries, and the resulting outcry
against what was seen as a form of “toxic waste colonialism” led to the adop-
tion of the Basel Convention.

It would be incorrect to say that all transfers of waste are a form of colo-
nialism. For instance, if a country was to export waste to a country that had
sufficient technology to process the waste without damage to its people or
environment, and had sufficient environmental, customs, and labour regula-
tions in place to properly manage the imported waste, it would not be a form
of waste colonialism. In practice, however, instances of developing countries
being equipped with superior infrastructure and technology for processing
imported waste are rare.

III. LEGAL PROVISIONS GOVERNING THE
TRANSBOUNDARY MOVEMENT OF WASTE

In light of the increasing transport of waste from developed to developing
countries, both international regulations and domestic Indian regulations gov-
erning what kinds of waste can be imported into the country are of relevance
and will be discussed in detail in this section.

A. The Basel Convention

The Basel Convention on the Control of Transboundary Movements of
Hazardous Wastes and their Disposal (the “Basel Convention”) was adopted
by signatories in the year 1989 and came into force in 1992. At present, 186
countries are signatories to the Agreement.®® The Basel Convention gives rec-
ognition to the international commitment to addressing the transboundary
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movement of hazardous wastes and their disposal in other States, particularly
developing countries.” It is founded on the principle that “hazardous wastes
and other wastes should, as far as is compatible with environmentally sound
and efficient management, be disposed of in the State where they were gen-
erated”.®® Further, it recognizes that any transboundary movement of hazard-
ous and other wastes should take place only under conditions, with the ‘prior
informed consent’ of the importing country, which do not pose a danger to
human health and the environment, and in compliance with the provisions of
the Basel Convention.®

The Basel Convention has been criticized as being ineffective to unen-
forceable. First, the Convention’s standard of ‘prior informed consent’ does
not address the issue of power imbalances between countries. By not outright
banning the export of categories of toxic waste, the Convention leaves room
for low-income countries to import toxic waste since poorer countries may
readily provide the consent notwithstanding that environment and health con-
cerns as waste imports would allow them to increase foreign exchange earn-
ings. Second, the lack of a comprehensive non-compliance mechanism with
punitive measures has been criticized as rendering the Convention ineffec-
tive (though punitive measures may have made fewer countries sign on to the
Convention in the first place, due to sovereignty concerns).”® Third, several
categories of waste (including plastic till recently and some kinds of e-waste)
have been excluded from its scope. Fourth, one of the world’s biggest trad-
ers in waste, the USA, is not a party to the Convention. Fifth, although the
Convention requires the exporting country to satisfy itself that the import-
ing country has sufficient infrastructure to properly dispose of the waste,
this requirement is not followed in most cases. Finally, and most importantly,
empirical data shows that the Convention has had negligible effect on inter-
national waste trade.”! Although it is difficult to pinpoint any single reason
for the Convention’s lack of success, the relative cost benefits of transferring
waste to developing countries, and the inability of many low-income countries
to enforce import bans may have rendered it ineffective. Nevertheless, even
though it is imperfect, the Convention remains important to public discourse
on waste colonialism.

The following sub-sections will briefly discuss the regulation of plastic and
e-waste under the Convention.
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1. How is plastic waste regulated under the Convention?

At the time of signing the Basel Convention in 1989, plastic waste did not
pose a very significant problem globally. Due to its negligible impact, plastic
waste was not expressly regulated under the Basel Convention. Categorised
under Annex IX of the Convention, which lists ‘non-hazardous’ wastes, coun-
tries were free to ship plastic without the prior informed consent of the import-
ing country (subject to the country’s domestic regulations, if any).

It was only thirty years after the signing of the Basel Convention, in 2019,
that the regulation of plastic waste was introduced in the Basel Convention for
the first time. In light of the environmental impacts to developing countries
due to the burgeoning plastic trade, the Parties to the Convention agreed to an
amendment that would require exporting countries to obtain Prior Informed
Consent (PIC) from importing countries receiving contaminated, mixed, or
unrecyclable plastic waste.”> However, there has been opposition to the amend-
ment from US-based plastic recyclers who have pointed out that the USA, a
major importer, and exporter of plastic, is not a member to the Convention.”®
Under the Convention, countries that are not party to the Convention may not
export or import regulated wastes to treaty countries unless the country has a
bilateral agreement that imposes the same or higher standards than Basel. To
date, the USA has avoided the treaty by entering into bilateral agreements and
by become party to the OECD multilateral waste agreement,”* and may possi-
bly continue to do the same for plastic. Waste recycling companies have also
argued that inclusion of plastic under the Convention would cause immense
hardship to the global recycling industry.”® Further, due to the inherent inad-
equacies of the Basel Convention which have been discussed in the previous
section, this amendment may not translate into very meaningful changes to
prevent the deluge of plastic entering developing countries.

Emily Holden, Nearly all countries agree to stem flow of plastic waste into poor nations, THE
GuarpiaN (May 10, 2019), https://www.theguardian.com/environment/2019/may/10/nearly-all-
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google.com/&httpsredir=1&article=1433&context=gjicl.
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2. How is e-waste regulated under the Convention?

As with plastic, electronic waste was not a global problem at the time the
Basel Convention was entered into in 1989. In recent times, the parties to the
Basel Convention have made some efforts to start addressing the issue of elec-
tronic waste, particularly its management in an environmentally sound manner
and preventing its illegal traffic to developing countries.”® The official web-
site of the Basel Convention notes: “It has been documented that e-wastes are
shipped to developing countries where it is often not managed in an environ-
mentally sound manner, thus posing a serious threat to both human health and
the environment.”””

Although the Basel Convention does not define the term “electronic waste”,
certain types of waste electrical and electronic assemblies or scrap possess-
ing hazardous characteristics have been designated as ‘“hazardous waste”
under Annex VIII of the Basel Convention.”® Certain other types of electri-
cal and electronic assemblies are not classified as waste under Annex IX of
the Convention, provided that they do not contain hazardous material to the
extent of displaying hazardous characteristics.”” Under the Basel Convention,
the transboundary movement of hazardous and other wastes is strongly dis-
couraged and permitted only upon the fulfilment of some selected conditions.
The export of such waste requires the written consent of the state of import,*
and should not be allowed in circumstances where the importing country is
a developing country that has prohibited the import of hazardous and other
wastes.?! Additionally, such exports should not be allowed or actively prohib-
ited if the exporting state has reason to believe that the waste “will not be

managed in an environmentally sound manner”.**

The Basel Convention casts an obligation upon the states that are a party
to it to take appropriate measures to ensure that the transboundary movement
of hazardous and other wastes is permitted only in a narrow set of three cir-
cumstances (posited as alternative and not cumulative conditions).®® First, the
exporting state should lack the technical and/or another capacity, necessary
facilities, and disposal sites to dispose of the waste in an environmentally
sound and efficient manner.®* Second, the waste sought to be exported should

6 Basil Convention on the Control of Transboundary Movements of Hazardous Wastes and their
Disposal y1673 UNTS 126, Overview, http://www.basel.int/Implementation/Ewaste/Overview/
tabid/4063/Default.aspx

7 1d.

8 Basel Convention, supra note 66, Entry Al 180, List A, Annex VIII, read with Annex III.

7 Basel Convention, supra note 66, Entry Bl 110, List B, Annex IX read with Annex I and
Annex I1II.

8 Basel Convention, supra note 66, Art. 4(1)(c).

Basel Convention, supra note 66, Art. 4(2)(e).

82 Basel Convention, supra note 66, Arts. 4(2)(e) and 4(2)(g).

8 See Basel Convention, supra note 66, Art. 4(2)(9).

8 Basel Convention, supra note 66, Art. 4(2)(9)(a).
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be required as raw material for recycling or recovery industries in the import-
ing state.® Third, the transboundary movement should be in accordance with
“other criteria” to be decided by the state parties, provided that these criteria
do not conflict with the objectives of the Basel Convention.’¢

The Basel Convention also imposes, on the waste exporters, a duty to
re-import, “[wlhen a transboundary movement of hazardous wastes or other
wastes to which the consent of the States concerned has been given, subject
to the provisions of this Convention, cannot be completed in accordance with
the terms of the contract,” provided that the importing country cannot make
arrangements for the disposal of the hazardous or other waste in an environ-
mentally sound manner.’

In spite of some degree of regulation of electrical waste imports by the
Basel Convention, large amounts of e-waste continue to be shipped across
international borders.®® National legislations on the permissibility of importing
or exporting e-waste vary considerably across countries — among developing
countries, some have banned the import of e-waste, some have permitted such
imports, and some have omitted to ratify the issue.*

B. Waste recycling in India — the impact of regulations on import

Although India ratified the Basel Convention on June 24, 1992, and the
Ministry of Environment and Forests enacted rules under domestic regulation,
hazardous waste like waste oil, PCBs and asbestos continued to pour into the
country simply because import regulations had not been updated. It was even
reported that as late as 1998, not a single ‘prior informed consent’ request had
been submitted and many ports remained unaware of the Convention® till the
Supreme Court directed the Central Government to enforce the Rules in 1997.%

India’s waste management and import regulations are largely in consonance
with the Basel Convention, and in the case of plastics, more stringent. Most
pollution and waste management regulations are enacted in the rules under the
Environment (Protection) Act, 1986. For the import and export of waste, the
Hazardous and Other Wastes (Management and Transboundary Movement)
Rules, 2016 apply to both plastics and e-waste, among other types of waste.
The rules do not require legislative approval to be amended. The following

% Basel Convention, supra note 66, Art. 4(2)(9)(b).

% Basel Convention, supra note 66, Art. 4(2)(9)(c).
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Research Foundation for Science Technology & Natural Resources Policy v. Union of India,
(2007) 8 SCC 583.
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section discusses the trajectory of regulation of plastic and e-waste imports,
and the ramification of the regulations.

1. Regulation of plastic waste import under Indian law

Given the monumental and growing problem of India’s domestic plastic
problem, many civil society organisations have advocated for a total ban on the
import of plastic waste so as to incentivize recycling industries to use domes-
tically generated waste. Despite the magnitude of the problem, India continued
to permit the import of plastic scrap into the country and until recently, had
even become one of the top destinations for import.*?

In this regard, it is useful to understand India’s own regulations on the
import of plastic waste and the future of these regulations in the face of
mounting pressure both from within the country due to increased consumption
as well as from developed countries who would need long-term, viable solu-
tions for managing their waste.

Plastic waste recycling has been regulated in India since 1999, with the
notification of the Plastics Manufacture, Sale and Usage Rules, 1999. The
Rules mandated the recycling of plastics in accordance with the Bureau of
Indian Standards.”* Since then, the Rules were amended to include vari-
ous provisions like the minimum thickness of plastic bags and registration of
plastic bag manufacturing units, till it was superseded by the Plastic Waste
(Management and Handling) Rules, 2011.

In 2016, the government notified three important regulations that governed
what was ostensibly the production, post-consumer collection and import of
plastic:

e The current Plastic Waste Management Rules, 2016 (“the Plastic
Rules”) on March 16, 2016. Among other things, the 2016 Rules intro-
duced the concept of ‘extended producer responsibility’ for multi-layer
plastic packaging.’* The responsibility of collecting the waste falls
primarily on the “Producers, Importers and Brand Owners who intro-
duce the products in the market” along with registration and oversight
by the State Pollution Control Boards, as per the Rules. The Rules
ostensibly aim to reduce the manufacture of unrecyclable plastics and
increase the rate of recycling in the country by placing the burden of
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the collection of multilayer plastics (which are difficult to recycle) on
the producers and mandating a minimum thickness for plastic bags.

e In conjunction with the Plastic Rules, the government also notified
the Hazardous and Other Wastes (Management and Transboundary
Movement) Rules, 2016 (the Hazardous Waste Rules) on April 4,
2016. The Hazardous Waste Rules categorize waste on the basis of
the Basel Convention on the Control of Transboundary Movements
of Hazardous Wastes and Their Disposal, wherein wastes are either
totally prohibited for import, after prior informed consent of the
importing country, with the prior consent of the MoEFCC, or freely
importable. The Hazardous Waste Rules provide that the import of
“hazardous and other wastes” from any country to India shall not be
permitted for the purpose of disposal, but that such import shall be
permitted “only for recycling, recovery, reuse, and utilization includ-
ing co-processing.” Plastic wastes were previously classified under
Part B (i.e. only requiring consent of the MoEFCC) were now moved
to Schedule VI of the new Hazardous Waste Rules (i.e. Hazardous and
Other wastes prohibited for import). By prohibiting imported plastic,
the government presumably expected an increase in the rate of recy-
cling of domestic plastic waste.

e Finally, the Solid Waste Management Rules, 2015 (“the SWM Rules”)
were notified on April 8, 2016. The SWM Rules created duties for all
waste generators including households, residents’ associations, street
vendors, etc. The main onus for waste collection is on local authorities
and village Panchayats of census towns and urban agglomerations for
waste collection as well as setting up waste processing facilities.

Ideally, the three sets of Rules together ought to have increased the rate
of recycling and decreased the rate of production of unrecyclable plastics.
However, this was prevented for two major reasons. First, many parts of the
Plastic Rules (included extended producer responsibility) were not immediately
enforceable, so as to give manufacturers some years to prepare. Second, almost
immediately after the Hazardous Waste Rules were enacted, it was amended on
July 6, 2016, to include the following provision:

“6A. The import of solid plastic waste .... excluding post
consumer wastes, is permitted to units in Special Economic
Zones notified by the Central Government.”

Till April 2016, there had been no prohibition on the import of plastic
wastes, especially to Special Economic Zones (SEZs). The Special Economic
Zones Rules, 2006 permitted existing plastic waste recyclers to continue plas-
tic waste imports (for re-use/recycling). While the Rules placed limits on the
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quantum of other plastic wastes imported in 2013, there was no limit placed
on the import of PET bottle waste/scrap (as PET is highly recyclable with min-
imal waste). While the move to ban plastic waste imports had environmental
reasons, there was no official reason provided for why the government par-
tially rescinded the plastic import ban. However, given that the SWM Rules
had recently gone into effect, and the Plastic Rules had not yet fully come into
effect, it may be surmised that recycling industries were unable to receive suf-
ficient plastic waste from domestic sources.

The impact of permitting SEZs to continue importing PET waste was
only felt after the Chinese ban on plastic, after which imports more than
quadrupled.

The China Ban

On January 1, 2018, the Chinese government did something radical— it
banned all import of 24 categories of waste for recycling, citing the environ-
mental impact of the recycling industry and the problem of improperly sorted
waste causing increasing costs for the country. Subsequently, the ban was
extended to a total of 32 categories of waste, which included hardware, stain-
less steel waste, and titanium.’®

The decision reverberated across the Western world, especially in the USA,
the United Kingdom, and Germany, as these countries exported a significant
percentage of their plastic, metal and electronic waste to China for recycling.
After the ban, municipalities scrambled to put in place new measures. The
price of plastic waste collapsed.”” Since the ban, most developed countries are
yet to put in place any concrete, long-term plans. In the USA alone, it was esti-
mated that around 37 million tonnes of plastic would be ‘homeless’*® Some
states in the USA responded to the Chinese policy by lifting the ban on plas-
tic waste in landfills while others are no longer collecting plastic for recycling.
Meanwhile, recycling firms and councils in the UK reported growing piles of
plastic waste with no viable solution in sight. The Chinese government for its
part has strengthened its resolve to continue the current policy and has stated
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its intent to include other categories of waste in the ban.*’ Instead, these coun-
tries have resorted to finding other countries to accept their waste. Countries
like Vietnam and Malaysia reported enormous increase in waste and are
mulling their own ban.'”

In India, since only PET scrap was permitted for import, according to one
news source, from 2017 to 2018, the import of PET scrap quadrupled from
12,000 tonnes in FY 2016-17 to 48,000 tonnes in FY 2017-18." However, this
figure is a conservative estimate in comparison with the Institute of Scrap
Recycling Industries (ISRI)’s data. ISRI stated that U.S. plastic exports alone
to India for the first 11 months of 2018 totaled more than 120,000 tonnes
(worth more than $46 million)."”” This increase can be attributed to the China
ban.

In 2019, 25,000 tonnes had already been imported before the government
finally plugged the SEZ loophole on March 5, 2019.1 The ban attracted crit-
icism from the owners of 30-odd plastics recycling units, re-processors in the
Special Economic Zones (SEZs) and Export Oriented Units. “We have done
R&D and developed new customers abroad. We have also invested and [sic]
new machines to serve the new clients. On the basis of the renewal of Letter
of Authorisation from the ministry, such units have lined up heavy investments
towards Capital Goods. The ban is resulting in idling of the imported costly
machinery which has been installed already.”'**

What is clear from the regulatory tangle described above is that a combi-
nation of factors like poor segregation and collection domestically, the failure
to implement EPR and the timing of the China ban essentially opening the
floodgates to enormous quantities of plastic waste into a country where recy-
cling percentages are poor, to begin with. Furthermore, the ban ecarlier this
year could not have come sooner, as it is also clear the developed countries are
unable to manage their waste domestically and are instead simply looking to
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https://www.wastedive.com/news/india-extends-timeline-for-plastic-scrap-import-ban/549908/
(last visited Oct. 27, 2018).

15 The ban was conditionally extended till August, 2019 for those importers whose shipments
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export to countries that have not yet banned their import.'” Therefore, the only
available avenue for developing countries to control waste import is to strictly
ban plastic imports and enforce regulations domestically, rather than relying on
developed countries to manage their own waste domestically or on any interna-
tional conventions.

It should be noted that the status of the ban in India is precarious as it is
enforced through delegated legislation under the Environmental Protection Act,
1986 and can, therefore, be amended or diluted at any time without requiring
Parliamentary assent.

Regulation of e-waste imports under Indian law

India generates a sizeable amount of e-waste domestically. India has one
of the fastest-growing electronics industries in the world, with low-budget
Information Technology gadgets such as smartphones becoming increasingly
accessible and affordable to a large segment of society, and consequently con-
tributing to a growing volume of equipment that will be discarded.” In 2016,
India’s domestic generation of e-waste was 2 million tons.!"’

ASSOCHAM estimates that from the year 2020, India will generate 52
lakh metric tonnes of e-waste per annum.'”® It is estimated that due to the poor
recycling infrastructure and weak legislative framework, only 5% of India’s
total e-waste gets recycled.'” The unorganized sector and scrap dealers, who
prefer to dismantle the e-waste rather than recycle it, manage the remaining
95% of the e-waste."?

The e-Waste (Management) Rules, 2016, which are concerned with the man-
agement of electronic waste at the domestic level in India, define “e-waste” to
mean “electrical and electronic equipment, whole or in part discarded as waste
by the consumer or bulk consumer as well as rejects from manufacturing,
refurbishment, and repair processes.””’"! These Rules set out a framework of
obligations for different actors in the e-waste chain: the manufacturers, produc-
ers, collection centres, dealers, refurbishers, recyclers, dismantlers, consumers,
etc.

In contrast, the Hazardous Waste Rules which are concerned with the move-
ment of waste across India’s national boundaries, omit to define “e-waste”, or

% Pyzyk, supra note 102.

% Global E-Waste Monitor 2017, supra note 38, at 19, 68.

97 Global E-Waste Monitor 2017, supra note 38, at 68.

% India’s e-waste growing at 30% per annum: ASSOCHAM-cKinetics study, ASSOCHAM (Jun.
3, 2016), http://www.assocham.org/newsdetail.php?id=5725 (last visited Oct. 27, 2018).
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" E-Waste (Management) Rules, 2016, GSR 338(E), R. 3(r).
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expressly bring it within the ambit of the definition “hazardous waste”. The
Hazardous Waste Rules deem illegal the import of hazardous or other wastes
into India in a number of circumstances."” These include importing the waste
without the requisite permission of the Central Government or obtaining such
permission through falsification, misrepresentation or fraud."* Such imports are
also illegal when the consequence is the “deliberate disposal (i.e. dumping) of
hazardous or other waste in contravention of the Basel Convention and of gen-
eral principles of international or domestic law.”However, the analysis below
shows that the import of certain types of e-waste is effectively permitted in
India.

Under Part B of Schedule III (corresponding to Annex IX of the Basel
Convention) of the Hazardous Waste Rules, several categories of “used electri-
cal and electronic assemblies” are permitted for import without requiring prior
informed consent'*.

Additionally, under Part D of Schedule III, several categories of electronics
are permitted for import without seeking the permission of the MoEFCC. One
of the categories of used electrical and electronic assemblies involves import-
ing these electronics for the purposes such as repair, rental, testing, research
and development, warranty replacement and then, after completing these objec-
tives, re-exporting the electronics, within a period of one or three years from
the date of import.'*

Schedule VIII of the Hazardous Waste Rules sets out the requisite docu-
ments for this category of waste. It is pertinent to note that, while the docu-
ments include the importers’ undertaking for re-export and a certificate from
the exporting company for accepting the re-exported electronics, these merely
form the pre-requisite for the import process."'® There appears to be a regu-
latory gap with respect to the post-facto verification or enforcement of the
export, and the potential penalization for a failure to do so.

The import of used laptops, personal computers, mobiles, and tablets is
also permitted, up to one each per organization per year.” But there is no

Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, R. 15.
Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, R.
15(1)(i) and R. 15(1)(ii).

Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, Entry
B1110, Part B, Sch. II1.

!5 Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, Entry

B1110, Part D of Sch. III.

116 See Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016,
Cls. (a), (b), (d), (¢), Entry BI1110, CI. (k), Sch. VIII.

Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, Entry
B1110, Part D, Sch. III.
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requirement to provide any documentation to verify this.""® The import of used
multifunction print and copying machines is allowed without a restriction on
number, but subject to providing some documents under Schedule VIII of the
Hazardous Waste Management Rules.!"

Under the Foreign Trade Policy, 2015, the import of second-hand personal
computers, and laptops (including their re-furbished and re-conditioned spares),
along with photocopier machines, and digital print and multifunction print and
copying machines is restricted, and made subject to authorizations.'°

A study by ASSOCHAM found that India’s Delhi-NCR region alone gets
85% of the e-waste of the developed world.'”' The largest share of the e-waste
imports is reported to come from the United States of America (42%), fol-
lowed by China (30%), Europe (18%) and other countries including Taiwan,
South Korea, and Japan (10%).'”> It merits noting that developing countries
are also now producing sizeable quantities of e-waste on their own, and such
imports only serve to add to a growing waste stream that these developing
countries may not have adequate infrastructure or resources to safely handle.
The e-Waste (Management) Rules, 2016 require Indian manufacturers and pro-
ducers of any electrical and electronic equipment to collect and process the
e-waste resulting from these products.'”* However, a recent report found that
the e-waste collection centres of most multinational electronics companies were
not traceable or non-existent.””* This implies that the e-waste generated domes-
tically in India is not being adequately processed, and e-waste imports from
foreign countries are ultimately adding to a growing mass of un-processed
e-waste in the country.

Three broad categories of e-waste imports in India may be delineated. The
institutional failure and implementation gap in each of these categories vary
and will be discussed below.

18 Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, Entry
BI1110, CL. (h), Sch. VIIL.

Hazardous and Other Wastes (Management and Transboundary Movement) Rules, 2016, Entry
B1110, Cl. (k), Sch. VIII,

120 Foreign Trade Policy, 2015, Cl. 2.31, I(a).
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70-of-india-s-e-waste-imports-116030400460_1.html (last visited Oct. 27, 2018).
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(last visited Oct. 27, 2018).
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The first category involves situations where e-waste is illegally imported by
Indian entities, without providing the necessary documentation, or complying
with the procedure under the Hazardous Waste Rules. These would qualify as
“illegal imports” under Rule 15 of the Hazardous Waste Rules.

The Central Bureau of Investigation (CBI) carried out raids in various loca-
tions in Kolkata and Kochi at the beginning of 2018, as part of a probe into
illegal e-waste import.'” The CBI found that, across these locations, a total of
Rs. 100 crores worth of equipment had been imported in three years.””® The
raids yielded approximately 25,000 photocopiers from the United States of
America and Germany, which had been imported into Kochi port.'’

Among the Kolkata raids, it was found that the same agency was importing
e-waste under multiple bogus company names.'”® Similarly, an illegal e-waste
trader in Delhi was reported to register new names for his company every
month, to minimize the risk of confiscation of imported computers.'”” Notably,
the United States of America is the only developed country that has not rat-
ified the Basel Convention, leading to a large proportion of its e-waste being
exported to other countries, particularly Asian countries.'*

The second category of e-waste imports involves the import of electronics
for the ostensible purpose of repair, rental, testing, research and development,
warranty replacement thereof, and then, after completing these tasks, re-ex-
porting the electronics to the original country, within a stipulated period of
time. However, since the Hazardous Waste Rules do not contain provisions for
monitoring the return of these electronics products through export, or penal-
izing any omissions to do so, this can be exploited as an easy route for dump-
ing e-waste in India. The duty of re-import under Article VIII of the Basel
Convention does not have an equivalent provision in the domestic legislation
of India. At the recent COP of the Basel Convention in Geneva, India took the
lead in objecting to a provision in the technical guidelines that classified used

125 Import of e-waste: CBI raids multiple places, Tve Hinou (Jan 4, 2018), https://www.thehindu.
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electrical and electronic equipment directed for direct reuse, repair, refurbish-
ment or failure analysis as non-waste.'!

The third category of e-waste imports involves the import of electronic
equipment in the guise of using it for charitable or educational purposes. For
example, the Hazardous Waste Management Rules permit the import of used
laptops, personal computers, mobiles, and tablets, up to one each per organi-
zation per year. Such import does not involve an obligation to provide docu-
mentation. It is reported that developed countries export discarded electronic
items to developing countries as charity or scrap.*> There are instances of
developed countries exporting used electronic products in a concealed state, or
as “donations” of second-hand electronics to educational institutions.”** These
second-hand electronics making their way to India in the guise of charity or
educational donations offer a convenient back-door entry to use India as an
e-waste dumping ground. This clandestine route of import also hinders the pre-
cise calculation of the quantum of e-waste entering India.'**

IV. RECOMMENDATIONS

A. Strengthen the Basel Convention:

(a) Although the Basel Convention has not been effective, it remains the
best possible chance for developing countries to level the playing field.
Prior informed consent by the importing country (typically a developing
nation) may not be the relevant criterion or form an adequate deterrent
for waste export by developing countries. As detailed above, large-scale
export of waste from developed countries to the developing countries
continues to take place, defeating the intention of the Basel Convention.
We are witnessing a global waste crisis, where developed countries are
not implementing an adequate waste management framework at the
domestic level, and developing countries are being flooded with exces-
sive waste. Given the failure of the standard of prior informed consent,
the Parties to the Convention have proposed an amendment that would
totally prohibit the transboundary movement of certain types of waste
into low-income countries:

“FEach Party listed in Annex VII shall prohibit all trans-
boundary movements of hazardous wastes which are destined

13

India sets tone in Geneva as COP meetings adopt amendments to restrict e-waste dumping
on developing countries, ExprRESS NEws ServICE (May 17, 2019), https://indianexpress.com/
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tries-5731899/ (last visited Oct. 27, 2018).
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for operations according to Annex IV A, to States not listed
in Annex VII.

However, Annex VII has not yet entered into force as the required number
of countries have yet not ratified it. Ratifying this amendment would go a long
way in protecting countries that do not have sufficient domestic regulations or
enforcement to prevent the influx of waste. Even though it would not apply to
all categories of waste, it remains a necessary step.

@

(b)

The Basel Convention came into existence as far back as 1989, before
the internet era, when it was not possible to foresee the e-waste crisis
that has now unfolded on a large-scale in the twenty-first century. There
is a need to revisit the Convention to specifically address the issue of
e-waste, including the different categories (for example, laptops, smart-
phones, and other gadgets).

Finally, although it may be impossible given the opposition by many
developed countries (and some industries in developing countries), there
is also a need to fundamentally change the nature of the Convention
from one of ‘consent’ to one that casts a greater burden of responsibil-
ity on the country generating waste. A future amendment could con-
sider placing an upper limit on the percentage of waste a country can
export to low-income countries. There is an inherent mismatch between
the bargaining power between developed and developing countries, and
placing greater responsibilityon developed countries would go a long
way toward addressing it.

B. Strengthen domestic import regulations and enforcement

@

As the China ban proved, waste exporting countries have no incentive
to strengthen and expand their waste recycling facilities, or even reduce
the quantum of waste generated as they can simply export to another
country with weaker regulations. In fact, there have also been several
documented instances of illegal dumping of waste, including non-re-
cyclables in South-East Asian countries.” While developing countries
(including India) may be pressured by local recycling industries to per-
mit imports due to the incentives, the social costs are too high as coun-
tries without strong regulations stand to become a ‘dumping ground’.

135 Michael Taylor, Dumping plastic waste in Asia found destroying crops and health, REUTERS
(Apr 23, 2019) https://www.reuters.com/article/us-asia-recycle-plastics/dumping-plastic-waste-
in-asia-found-destroying-crops-and-health-idUSKCNIRZ02]J (last visited Oct 27, 2018); Jan
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Waste Management in 2018, Prastic PopuLaTioN CoaLiTioN (Mar 6, 2019) https:/www.plas-
ticpollutioncoalition.org/pft/2019/3/6/157000-shipping-containers-of-us-plastic-waste-exported-
to-countries-with-poor-waste-management-in-2018 (last visited Oct 27, 2018); Alan Yubhas,
After Duterte’s Threats Over Tons of Old Trash, Canada Says It’s Working on It, NEW YORK
Tives (Apr 26, 2019) https://www.nytimes.com/2019/04/26/world/asia/duterte-canada-trash.
html?smtyp=cur&smid=tw-nytimes (last visited Oct 27, 2018).
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In fact, even permitting highly recyclable waste like PET is problem-
atic, as there have been documented instances of poor quality/unre-
cyclable/hazardous waste being mixed into the plastic scrap, thereby
not only reducing the value of the recycling but also vastly increasing
the environmental impact of the waste. As a result, the only option
open to developing countries at present is to totally ban all plastic/e-
waste import and strengthen checks at ports of entry to ensure proper
enforcement.

Developed countries should also institute bans on exports to countries
without technology/environmental laws to handle waste management
properly. The burden to conduct the due diligence about the adequacy
of the recycling infrastructure in the country of import should be cast
on the exporting country.

C. Improve data collection and institute community monitoring

@

(b)

©

Since the proliferation of waste from developed countries into devel-
oping countries is a sensitive topic with potential geopolitical ramifica-
tions, it is not widely discussed, and data on the quantum and nature of
waste crossing country barriers is usually suppressed. In the course of
researching this topic, huge limitations in data were noted. Once more
data is publicly available, increased awareness about the topic can be
expected to follow, based on which greater pressure can be exerted on
legislators and policy-makers across countries, particularly by civil soci-
ety groups.

Additionally, the Convention must incorporate mechanisms for
record-keeping on the movement of waste between countries. Publicly
accessible data and transparency in record-keeping are pre-requisites for
increased accountability of countries. As a starting point, it is of utmost
importance to have greater and more granular data about the movement
of e-waste from developed countries to developing countries, so that
international and national regulations can be framed accordingly.

At the domestic level, the failure of State Pollution Control Boards to
fulfil their mandate to monitor industries must be addressed through
increased funding and capacity building. However, due to the infor-
mality of the industry, it may not be possible for the Boards to fully
monitor the industry. As a result, there is also a need to strengthen
community monitoring mechanisms and involve local communities in
the maintenance of a clean and healthy environment.

D. Improve domestic waste segregation and collection

@

The primary reason offered by recycling industries in India for sup-
porting waste import (especially plastic) is that domestic wasteis
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insufficient/of poor quality/improperly segregated, and therefore not
suitable for recycling. The recycling industries, therefore, argue that
it is necessary for them to import additional waste for their recycling
business. Waste imported in India adds to large quantum of India’s own
waste, much of which ends up in landfills. It is crucial that India dras-
tically strengthens its own waste segregation and waste processing reg-
ulations, including their monitoring and enforcement before it imports
waste from other countries and directs resources into processing that
waste. The management and proper disposal of domestic waste must
take precedence over that of imported waste.

Similarly, for e-waste, many proponents claim that it is extremely valu-
able and ought to be encouraged for import. However environmentally
safe e-waste processing is complex, in that it requires more technical
facilities. Furthermore, given that India is already generating vast quan-
tities of e-waste without adequate facilities to process them, import-
ing waste would endanger local ecology and the health of those in the
industry. Strict regulation of the e-waste processing industry, coupled
with monitoring is required to ensure the industry has no social cost.

E. International cooperation for technology transfer and capacity
building

@

(b)

It is often argued by proponent that waste import and export is a form
of “global circular economy” and that it can generate jobs as well as
cheap raw materials for developing countries. However, experience
has shown that the raw materials come at the cost of pollution in the
local environment, and the jobs come without any labour law protection
and pose hazards to the health of the workers. The terms of the import
should, therefore, be more equitable. The Basel Convention and related
national legislations should now contemplate market-based mecha-
nisms, such as taxes and fees, which should be specifically earmarked
for improving the waste management infrastructure and employment
benefits to the workers directly engaged in this industry in the coun-
tries that are importing waste. If the cost of exporting waste increases,
as a result, developed countries may be constrained to look inwards to
improve their domestic waste processing framework before outsourcing
this problem to developing countries.

In addition, developed countries, especially those like Germany who are
leaders in recycling technologies should strengthen official developmen-
tal assistance programmes, technology transfer and capacity building
on waste recycling technologies in developing countries. Once coun-
tries are more on an even footing with regard to environmentally sound
waste processing, the dream of a ‘global circular economy’ may indeed
be fulfilled.
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V. CONCLUSION

The export of waste by rich countries with high consumption patterns to
poorer countries has emerged as a pernicious problem of the twenty-first cen-
tury, promoting a new kind of neo-colonialism in the sphere of waste manage-
ment. Due to the sensitive nature of the problem, and its potential geopolitical
ramifications, the transboundary movement of waste rarely gets due attention
and is not always appropriately characterized as a form of neo-colonialism.
This paper was an attempt to analyze the various aspects of the export of two
types of waste by developed countries: plastic waste and electronic waste. The
international treaty governing transboundary movement of waste, the Basel
Convention, was signed in 1989, and thirty years later, it falls woefully short in
addressing many of the issues arising out of these waste exports, and in tack-
ling waste colonialism. At the time of writing this article, regulation of plastic
waste had only been recently contemplated under the Basel Convention for the
first time; yet this may be a case of ‘too little too late’.

In order to address waste colonialism, not only must the international legal
regime be adequately strengthened, but the domestic waste management laws
of both developed and developing countries should be improved and better
implemented in order to promote the proper collection, segregation and dis-
posal of waste within a country’s own territorial boundaries. In this article, an
attempt has been made to discuss the problem at the international level, and
also contextualize the problem for India, which is struggling with managing its
own domestic waste, while at the same time exporting considerable amounts of
plastic and e-waste, both legally and illegally. In order to meaningfully tackle
this global problem, there is an urgent need to strengthen the Basel Convention
as well as domestic waste management and waste import regulations, improve
data collection and monitoring of waste, and focus on international cooperation
and technology transfer for waste management. This paper aims to contribute
to the limited body of research on the topic and seeks to inform future poli-
cy-making in the field.
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