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Preface

This spe cial re port was pre pared by the En ergy In for ma -
tion Ad min istra tion (EIA) as part of its leg is lated re spon -
si bil ity to pro vide analy sis of de vel op ments af fect ing
en ergy pro duc tion and de mand un der sec tion 205(a)(2)
of the De part ment of En ergy Or gani za tion Act of 1977
(Pub li c Law 95- - 91).  

This re port pro vides an eco nomic and leg is la tive his tory
and analy sis of the Pub li c Utili ties Hold ing Com pany
Act (PUHCA) of 1935.  This Act was sub stan tially
amended for the first time in 1992 by pas sage of the En -
ergy Pol icy Act (EPACT).  The re port also in cludes a
dis cus sion of the is sues which led to the amend ment of
PUHCA and pro jec tions of the im pact of these changes
on the elec tric in dus try.  The re port should be of use to

Fed eral and State regu la tors, trade as so cia tions, elec tric
utili ties, in de pend ent power pro duc ers, as well as de ci -
sion mak ers in Con gress and the Ad min istra tion.

Prin ci pal author of the re port is Dr. Cal vin A. Kent, Ad -
min is tra tor of the EIA.  Sub stan tial con tri bu tions to
Chap ter 6 were pro vided by Brian Si mons.  Law rence
Klur pro vided ex pert as sis tance with le gal is sues.  The
manu script was pre pared by Carol Bing ham and Di ane
Good, and ed ited by Dolo res McCad ney.  Ques tions
should be di rected to the pri mary author at (202) 586- -
 4361.
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1. Introduction 

This re port pres ents an eco nomic and leg is la tive his tory
and analy sis of the Pub li c Util ity Hold ing Com pany Act
of 1935 (PUHCA).  That Act was born of events oc cur -
ring dur ing the Great De pres sion and con tin ued with
only mi nor al tera tions un til sub stan tially re formed by the 
En ergy Pol icy Act (EPACT) of 1992.  The de bate which
led to this re form re flects the rapid and dy namic changes
which took place in the struc ture of the elec tric utili ties
in dus try over the past two dec ades.  Those changes are
con tinu ing and may ac cel er ate be cause of EPACT.  The
reader of this re port be comes aware of the im pact of the
leg is la tion in shap ing and de ter min ing the way in which
an in dus try does busi ness and de vel ops.  The 1935 Act
shaped the elec tric in dus try for over half a cen tury by
cre at ing the le gal pa rame ters within which it was al -
lowed to de velop.  By chang ing the le gal frame work
EPACT will al ter the course which the in dus try will take. 
This re port and its analy sis not only por tray the rea sons
change tran spired, but al low the reader to see the emerg -
ing is sues to which the in dus try and those who regu late it
must re spond.  

Re form of PUHCA was pro posed in Presi dent George
Bush's Na tional En ergy Strat egy (NES) of 1991.  But this 
was not the first plea for change.  Dur ing the en ergy cri -
ses of the 1970's and 1980's, there were sug ges tions for
ei ther re form or out right re peal.  In 1989, Lou isi ana's
Sena tor Ben nett John ston sug gested leg is la tion which
would have modi fied the Act to al low utili ties to par tici -
pate in in de pend ent power pro duc tion with out be ing
sub ject to the Act's re stric tions. There had been a rapid
growth dur ing the 1980's of elec tri cal gen era tion by
firms which were not utili ties sub ject to rate regu la tion.
These in de pend ent pro duc ers were of ten co genera tors
who pro duced elec tric ity as a by prod uct of pro duc ing
steam for in dus trial pur poses.  Other in de pend ent pro -
duc ers used non- - traditional fu els such as so lar, wind,
and bio mass.  Gen era tion from these sources was en -
cour aged under pro vi sions of the Pub li c Utili ties Regu la -
tory Poli cies Act of 1978.  PUHCA in ef fect ex cluded
utili ties from par tici pat ing in ei ther type of gen era tion
ex cept un der lim ited cir cum stances. 

Fol low ing the Per sian Gulf War (1990- - 1991), both the
Sen ate and House passed dif fer ing ver sions of PUHCA
re form as part of their com pre hen sive en ergy pack ages.
These bills were com pro mised in con fer ence com mit tee
with the re sult be ing an over haul of the 1935 Act's pro vi -
sions regu lat ing util ity hold ing com pa nies to al low for
utili ties to own in de pend ent power pro duc ers with out
run ning afoul of the Act.  Many see this ac tion as be ing
the most sig nifi cant de vel op ment in the elec tric in dus try
of the past half cen tury, while oth ers view it as a ma jor
step back wards to ward a less re li able sys tem.

Fol low ing this In tro duc tion, this pa per di vides it self in
chap ters.  The first traces the back ground and his tory
which led to the en act ment of PUHCA in 1935.  Re -
corded in this sec tion is how the util ity hold ing com pa -
nies grew and de vel oped be tween the turn of the cen tury
and the pas sage of the 1935 Act, the ad van tages and dis -
ad van tages of the hold ing com pany form of or gani za -
tion.  

The third Chap ter is an analy sis of PUHCA.  A dis cus -
sion of the abuses of the hold ing com pa nies prior to the
pas sage of the Act, and the re sults of the in ves ti ga tions
which led to the pas sage of that Act are de tailed.  This
Act was unique be cause it al lowed for Fed eral regu la tion 
of an in dus try whose prod uct, while con sumed and dis -
trib uted at the lo cal level, was pro duced and trans mit ted
by large in ter state hold ing com pa nies.  This chap ter sum -
ma rizes the ar gu ments of the de bate fa vor ing and op pos -
ing the pas sage of the Act, a sum mary of the pro vi sions
of the Act, and the changes in the struc ture of pub li c util -
ity hold ing com pa nies which re sulted from the pas sage
of the Act.  

The fourth Chap ter deals with the de bate over PUHCA
which  oc curred dur ing the 1970's and early 1980's.  The
ar gu ments given both for and against the re peal or ref or -
ma tion of the Act are ad dressed and the re form leg is la -
tion pro posed is evalu ated.  The de mands for
modi fi ca tion dur ing the 1970's came from the de te rio rat -
ing fi nan cial po si tion of many utili ties dur ing this pe ri od. 
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Utili ties sought to di ver sify into no nu til ity lines of busi -
ness as a means to im prove their de clin ing prof its.  Dur -
ing the 1980's, utili ties no longer sought free dom from
PUHCA to di ver sify but to ex ploit the posi tive ex pe ri -
ence of in de pend ent power pro duc ers un der the Pub li c
Utili ties Regu la tory Poli cies Act (PURPA) of 1978.  In
both in stances, the Act was seen as pro hib it ing the utili -
ties from ex pan sion which would have im proved their
bot tom line.  

The fifth Chap ter is an in ves ti ga tion of the 1989 pro posal 
by Sena tor Ben nett John ston to mod ify the Act by al low -
ing pub li c util ity hold ing com pa nies to di ver sify into in -
de pend ent power pro duc tion.  This pro posed leg is la tion
led di rectly to PUHCA re form be ing a part of EPACT.
Also in cluded is an evalua tion of the tes ti mony on
PUHCA re form given at De part ment of En ergy pub li c
hear ings across the Na tion in the prepa ra tion of its in -
terim re port on the NES.  Par ticu lar at ten tion is given to
ques tions raised as to whether PUHCA re form would re -
duce the abil ity of State regu la tory com mis sions to po -

lice util ity prac tices which could be det ri men tal to
con sumer in ter ests.

The sixth Chap ter is an analy sis of the eco nomic is sues
in volved in modi fi ca tion of PUHCA.  These is sues
emerged from both the tes ti mony and the lit era ture de -
bat ing re form or re peal.  The is sues evalu ated in clude op -
era tional re li abil ity, fi nan cial re li abil ity, sys tem
re li abil ity, self- - dealing and cross sub sidi za tion, trans -
mis sion ac cess, and by pass.  These are all im por tant and
com plex is sues with no de fini tive reso lu tion pos si ble on
any of them.

The fi nal Chap ter in cludes a dis cus sion of the leg is la tive
his tory of EPACT as it per tains to the re form of PUHCA.
The pro vi sions of EPACT as they re late to a new class of
in de pend ent pro duc ers called ex empt whole sale gen era -
tors (EWG's) are de tailed along with the pro vi sion for
open ing trans mis sion ac cess.  The chap ter con cludes
with a fore cast for the in de pend ent power sec tor of the
elec tric in dus try now that EPACT has be come law.
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2. Background To Passage of The PUHCA

What is a Public Utility Holding
Company?

The term “hold ing com pany,” in com mon prac tice, is
used to de scribe a va ri ety of in dus trial or gani za tions.  As
the term was used in the 1930's  it re ferred to: 

A cor po ra tion formed for the ex press pur pose of
con trol ling other cor po ra tions by the own er ship of
a ma jor ity of their vot ing capi tal stock. In com mon
us age, the term is ap plied to any cor po ra tion which 
does in fact con trol other cor po ra tions com monly
re ferred to as sub sidi ar ies.1

There are two gen eral forms of hold ing com pa nies:  the
first is one which de rives its prof its solely from the in -
vest ments in the se cu ri ties of its sub sidi ar ies.  These are
called “in vest ment hold ing com pa nies.”  The sec ond
type, which may de rive prof its from in vest ment se cu ri -
ties, also re ceives prof its from trans ac tions with the sub -
sidi ar ies and is called a “man age ment hold ing
com pany.” The sec ond type de scribes the pub li c util ity
hold ing com pa nies regu lated by PUHCA.

The Pub li c Util ity Hold ing Com pany Act of 1935 de -
fines spe cifi cally what a pub li c util ity hold ing com pany
is:  

Any com pany which di rectly or in di rectly owns,
con trols, or holds with power to vote, 10 per cen -
tum or more of the out stand ing vot ing se cu ri ties of
a public- - utility hold ing com pany or of a com pany
which is a hold ing com pany by vir tue of this
clause... un less the [Se cu ri ties and Ex change]
Com mis sion de clares such a com pany not to be a
hold ing com pany.... [Any] per son which the Com -
mis sion de ter mines, af ter no tice of an op por tu nity
for hear ing, di rectly or in di rectly to ex er cise (ei -

ther alone or pur su ant to an ar range ment or un der -
stand ing with one or more other per sons) such a
con trol ling in flu ence over the man age ment or
poli cies of any public- - utility or hold ing com pany
as to make it nec es sary or ap pro pri ate in the pub li c
in ter est or for the pro tec tion of in ves tors or con -
sum ers that such per son be sub ject to the ob li ga -
tions, du ties, and li abili ties im posed in this ti tle
upon hold ing com pa nies.2 

Put sim ply, a pub li c util ity hold ing com pany ex er cises a
con trol ling in ter est in an other com pany which ei ther di -
rectly or in di rectly con trols an op er at ing pub li c util ity.
Dur ing the 1930's, four types of pub li c util ity com pa nies
ex isted and are de scribed as fol lows:

• The di ver si fied in vest ment type.  This type,
owned utili ties which gen er ated and dis trib uted 
elec tric ity over a wide geo graphi cal area but
did not have con tigu ous ter ri to ries and were
gen er ally not in ter con nected.

• The large con nected type. These hold ing
com pa nies were also wide spread geo graphi -
cally; in al most all in stances the op er at ing com -
pa nies within the large con nected type were
in ter con nected with each other. Like the di ver -
si fied in vest ment type, the large con nected type 
of util ity hold ing com pa nies pri mar ily served
small-- and medium- - sized com mu ni ties.

• The large city type. This type of hold ing com -
pany was es tab lished pri mar ily to serve large
cit ies and to con soli date serv ice ar eas within
the large city which in the past had been served
by many small gen er at ing and dis tri bu tion en ti -
ties.
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• The su per hold ing com pany. This type of
hold ing com pany was es tab lished to hold other
hold ing com pa nies which could have been any
one of the three types. Dur ing the 1920's and
1930's, most of the con cern was with the su per
hold ing com pany as de tailed later in this re port.
3 

Reasons for Establishing a
Public Utility Holding Company

System
The lit era ture of the pe ri od dis cusses six rea sons or bene -
fits to be de rived from the es tab lish ment of pub li c util ity
hold ing com pa nies.  

First, hold ing com pa nies were an ef fec tive method of
cen tral ized con trol pro vid ing op er at ing com pa nies with
a “com mon ob ject.”4 Com mon ob jects which could be
more ef fec tively achieved un der the hold ing com pany
or gani za tion in cluded the fol low ing:

• Com pli ance with the re quire ments of State
laws and the car ry ing out of re lated ac tivi ties
which were not author ized by the char ter
granted to a par ticu lar op er at ing com pany by a
State.

• Cer tain bene fits un der the Fed eral tax laws
where losses in curred by one com pany could be 
used to off set the prof its earned by an other
within the hold ing com pany struc ture. By this
method, to tal taxes pay able were re duced.

• Al low ing op er at ing com pa nies to em bark on
new and un cer tain en ter prises with out ex pos ing 
the hold ing com pany to any greater loss be yond 
the amount of its own in vest ment. This re duced
the risk and en cour aged the ex pan sion of util ity
serv ices. 

Sec ond, there ex isted a per petua tion of con trol by the
trans fer ring of the shares of a sub sidi ary com pany to the
hold ing com pany.  

When the stock of a sub sidi ary com pany was ac quired by 
a hold ing com pany, this en sured that the hold ing com -
pany would con tinue to op er ate even in the case of the
death of the ma jor share hold ers of the sub sidi ary com -
pany. This was a par ticu larly im por tant ad van tage when
many of the gen er at ing and dis tri bu tion com pa nies were
small family- - owned en ter prises, as was the case in the
1920's and 1930's. The hold ing com pany en sured the
con tinua tion of the util ity even af ter the death of its origi -
nal founder.

Third, con trol of sub sidi ar ies was achieved with a mini -
mum out lay of capi tal.  

The hold ing com pany form of busi ness or gani za tion al -
lowed for what was called “pyra mid ing.”  Since hold ing
com pa nies found it nec es sary to ac quire only a rela tively
small per cent age of the shares of the op er at ing com pa -
nies in or der to ef fec tively con trol them, the hold ing
com pany form of or gani za tion al lowed for con sid er able
fi nan cial lev er age.   

Ad vo cates of this lev er ag ing sys tem claimed there were
bene fits from pyra mid ing for util ity cus tom ers in that
this pyra mid ing “fa cili tated the de vel op ment of large
scale op era tions such as have played so con sid er able a
part in de creas ing pro duc tion costs in the United
States.”5 Why was it that hold ing com pa nies could lower
pro duc tion costs for elec tric ity? These rea sons were fre -
quently given: 

• The re place ment of small, ob so lete, in ef fi cient
pro duc tion units by larger and more ef fi cient
ones

• The in ter change of equip ment and fa cili ties
among the vari ous op er at ing com pa nies

• The stan dardi za tion of equip ment and fa cili ties
among the op er at ing units

• The im proved abil ity to ob tain fi nanc ing
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• The cen tral ized pur chas ing of sup plies and ma -
te ri als for all op er at ing com pa nies

• The cen trali za tion of in sur ance and the han -
dling of claims

• The abil ity to mo bi lize more ex pe ri enced la bor
and move it as needed among op er at ing com pa -
nies

• The more eco nomi cal use of spe cial ists and ex -
ecu tives who could serve more than one com -
pany 

• The greater ef fi ciency in the use of fuel.6

The re sult was per ceived to be more uni form, con tinu -
ous, and de pend able serv ice of a higher qual ity.  

Fourth, costs of ob tain ing fi nan cial capi tal were re -
duced due to im proved fi nan cial and tech ni cal pur poses.  

Fi nan cial back ing was pro vided by the hold ing com pany
which opened new fi nan cial mar kets to the op er at ing
util ity. The in di vid ual util ity may have had noth ing be -
hind its se cu ri ties other than its own earn ing power as a
util ity. Since it lacked the di ver sity of re sources that a
hold ing com pany pos sesses, the util ity would be less at -
trac tive to pro spec tive in ves tors. 7 

By di ver si fy ing risks, the hold ing com pany pro vided
greater fi nan cial se cu rity for the op er at ing com pa nies
un der its um brella.  This not only al lowed the op er at ing
com pa nies ac cess to fi nan cial mar kets in which they
might have oth er wise been ex cluded, but also per mit ted
them to ob tain capi tal at a lower cost. When the hold ing
com pany pro vided tem po rary fi nanc ing for the cur rent
needs of the op er at ing util ity, it freed the funds of the op -
er at ing util ity for use in other ways.  The hold ing com -
pany may have cho sen to pay the bills for the op er at ing
com pany for ma te ri als and sup plies leav ing the op er at -
ing com pa nies with sig nifi cant amounts of fund ing rep -
re sent ing earned sur plus. While this may have been a
bene fit to the op er at ing util ity, as de tailed in the next

chap ter, this also was a ma jor source of abuse by the
hold ing com pa nies which ul ti mately led to the pas sage
of the 1935 PUHCA.

The hold ing com pany could also fi nan cially as sist the
op er at ing com pany by pro vid ing tem po rary funds when
mar ket con di tions were not ap pro pri ate for the sale of the 
op er at ing com pany's shares to the gen eral pub li c. This
al lowed the hold ing com pany to in su late the op er at ing
com pany from hav ing to sell se cu ri ties when mar ket
con di tions were poor. Par ticu larly dur ing the 1930's, this
type of fi nanc ing was an ef fec tive way to al low op er at ing 
com pa nies to wait un til in ter est rates went down, or the
stock mar ket ral lied bef ore the sell ing of sen ior se cu ri -
ties.

Fifth, tech ni cal serv ices were pro vided.8  

The cen trali za tion al lowed by the hold ing com pany
struc ture per mit ted the en gi neer ing, con struc tion, and
mana ge rial func tions to be fur nished to the vari ous op er -
at ing com pa nies by a smaller and more com pe tent staff
than would have been prac ti cal if the op er at ing com pa -
nies had to pro vide these serv ices in ter nally. The cen tral -
ized staff re placed many lo cal staffs with the cen tral ized
“ex perts” ro tat ing from one op er at ing com pany to an -
other.  Since the spe cial ized staff could be fully em -
ployed, greater ef fi ciency and la bor use were achieved.  

Also by pro vid ing cen tral ized en gi neer ing serv ices, the
hold ing com pany could pro vide ex pe ri enced staffs to the 
op er at ing util ity to do tem po rary work rather than forc -
ing the op er at ing com pany to hire ei ther per ma nent per -
son nel or con sult ants when needed only on a tem po rary
ba sis. Such a re sult was also true in the area of man age -
ment serv ices. 

Among the vari ous serv ices which could be cen tral ized
and pro vided at a lower cost due to econo mies of scale
were pur chas ing, ap pli ance mer chan dis ing, le gal serv -
ices, ac count ing serv ices, ad ver tis ing, and sale of stock
or other se cu ri ties.

Sixth, bet ter serv ices were de vel oped with a broad en ing
of the con sump tion of the util ity's prod uct.  
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This con clu sion was reached by the Fed eral Trade Com -
mis sion which listed these bene fits ac cru ing to util ity
cus tom ers by the de vel op ment of hold ing com pa nies:  

• The wide ex ten sion of serv ices, par ticu larly to
many small com mu ni ties, sub ur ban ar eas, and
iso lated firms and in dus trial op era tions. This
was par ticu larly true for elec tric power and
natu ral gas utili ties.  

• Im proved serv ice de pend abil ity. Through the
hold ing com pany net work, the grow ing de -
mands of cus tom ers could be met with lit tle or
no de lay. Sur plus ca pac ity could be de voted
where it was needed and the ef fi ciency of ob -
tain ing new in vest ments, along with the greater
skill and con struc tion op era tion of the hold ing
com pany utili ties, re sulted in im proved ef fi -
ciency.

• The in ten sive meth ods de signed pri mar ily to
sell ap pli ances in creased the con sum ers' to tal
con sump tion of the util ity prod uct.  It also had
the ef fect of im prov ing the serv ice to the cus -
tomer and re duc ing the cus tomer's costs due to
the ef fi cien cies of a larger scale of op era tion.

• De clin ing prices to the con sum ers which had
oc curred al most yearly since the turn of cen -
tury.9 

One set of econo mists writ ing dur ing this pe ri od did not
con tend that the util ity hold ing com pany struc ture was
the sole cause of these bene fits, but con cluded:

 ...even though they have not been wholly re spon -
si ble for the ini tia tion of these poli cies that have re -
dounded to the bene fit of the ul ti mate con sum ers,
at least they have not stood in the way of their
adop tion.10  

Oth ers have not been as im pressed with the re sults of the
hold ing com pany ac tivi ties. The Se cu ri ties and Ex -

change Com mis sion in its re view of the pe ri od felt that
the bene fits all oc curred dur ing the 1920's, and by the
1930's the dis persed ac qui si tion of the hold ing com pa -
nies did not re sult in any econo mies of scale in op era tions 
or other ef fi cien cies.11

Growth of Holding Companies
It is not sur pris ing that due to the ad van tages de tailed
above, the pub li c util ity hold ing com pany gained con trol
of more and more op er at ing utili ties dur ing the 1920's
and the 1930's. Use of the hold ing com pany struc ture al -
lowed for the in flat ing of as set val ues through pyra mid -
ing, as de scribed later. This would not have been pos si ble 
un der a sim ple merger where the as sets of the op er at ing
com pany were ab sorbed and the op er at ing com pa nies
ceased to ex ist as le gal en ti ties. In 1924, 74.6 per cent of
all elec tric ity gen er ated in the United States was pro -
duced by op er at ing com pa nies which were parts of hold -
ing com pa nies; by 1930, 90 per cent of all op er at ing
com pa nies were con trolled by 19 hold ing com pa nies. In
1927, there were 828 changes in own er ship; 1928--
—893 changes in own er ship; 1929--—672 changes in
own er ship; and in 1930--—195 changes in own er ship.
While some of these may have been noth ing more than
re or gani za tions of op er at ing com pa nies, most in volved
hold ing com pa nies gain ing con trol over pre vi ously in de -
pend ent op er at ing units.12

How ex ten sive the con trol of these hold ing com pa nies
was can be shown by these ex am ples: Middle- - West
Utili ties Com pany owned op er at ing com pa nies serv ing
4,741 com mu ni ties in 30 States and Can ada, sup ply ing
elec tric ity to 1.4 mil lion cus tom ers and gas to 252,000
cus tom ers. The As so ci ated Gas and Elec tric Com pany in 
1930 sup plied 1.43 mil lion cus tom ers in 24 States, Can -
ada, and the Phil ip pines. Stan dard Gas and Elec tric Com -
pany op er ated in 20 States serv ing 1,648  com mu ni ties.
City Serv ice Com pany con trolled more than 65 util ity
op er at ing com pa nies in more than 1,000 com mu ni ties in
20 States and Can ada and served be tween 800,000 and
900,000 cus tom ers.13  
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The strength of the hold ing com pa nies was in ten si fied by 
the ex is tence of in ter lock ing di rec tor ates.  In di vidu als
would serve on the boards of more than one of the hold -
ing com pa nies. This pro vided a means of con certed ac -
tion. The Fed eral Power Com mis sion com mented that:

48 ma jor proj ects fall un der the con trol of 10
groups serv ing 12,487 com mu ni ties with a popu la -
tion of more than 42 mil lion.  The com mu nity of
in ter est be tween the 10 groups is evi denced by the

fact that 19 di rec tors or of fi cers were di rec tors in at 
least 2 groups.14  

It was this high level of con cen tra tion and con trol, as
well as the col lapse of the util ity hold ing com pa nies and
the poor per form ance of the op er at ing com pa nies dur ing
the Great De pres sion, which ul ti mately led to de mands
for their regu la tion.
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3. Passage and Provisions Of The Public Utility Holding
Company Act Of 1935

Problems With Utility Holding
Companies During the 1920's--

1930's
The highly con cen trated na ture of the pub li c utili ties
busi ness, along with the col lapse of many of the util ity
em pires dur ing the Great De pres sion led to in ves ti ga -
tions and ul ti mately de mands for stern regu la tion of pub -
li c util ity hold ing com pa nies.  Pro posed “so lu tions”
ranged all the way from leg is la tion seek ing to so cial ize
the utili ties by turn ing them into Gov ern ment en ti ties,
the pro hi bi tion of op er at ing utili ties from be ing in cluded
as part of a hold ing com pany struc ture, the regu la tion of
the stocks is sued by util ity hold ing com pa nies, and the
re quire ment that the hold ing com pa nies  pro duce more
com plete and ac cu rate data on their op era tions. This
chap ter in ves ti gates the prob lems of regu lat ing pub li c
util ity hold ing com pa nies dur ing the 1930's, the abuses
which re sulted from pub li c util ity hold ing com pa nies, a
dis cus sion of the events lead ing to the pas sage of the
1935 Act, and an evalua tion of the ef fects of that Act.

Dif fi culty in Regu la tion

Prior to 1935, it was ex tremely dif fi cult for the pub li c
util ity hold ing com pa nies to be ef fec tively regu lated.
This lack of regu la tion was due pri mar ily to the “dif fer -
ence of two sov er eign ties,” State and Fed eral, pow ers
which are mu tu ally ex clu sive, each be ing pre domi nant
in the ap pro pri ate sphere.15

Prior to 1935, the regu la tion of elec tric utili ties had been
left al most ex clu sively to the States be cause the op er at -
ing utili ties were pri mar ily lo cal in na ture. In fact, some
States had even left regu la tion in the hands of mu nici pal
gov ern ments since in many ar eas it was un usual for an

op er at ing util ity to serv ice more than one mu nici pal ity.
But as in creased ef fi ciency in elec tric ity gen era tion took
place, the serv ice ter ri to ries of the op er at ing utili ties be -
gan to ex pand.  Since the hold ing com pa nies con trolled
the op er at ing com pa nies and the hold ing com pa nies
were en gaged in in ter state com merce, it was dif fi cult, if
not im pos si ble, for the State pub li c util ity com mis sions
to ef fec tively regu late the op er at ing utili ties be cause of
Fed eral pre emp tion.  The situa tion was com pli cated by
de ci sions of the Su preme Court which re stricted the abil -
ity of States to regu late hold ing com pa nies which were
en gaged in in ter state com merce.16 The ef fect of these de -
ci sions and oth ers was to es tab lish that the trans mis sion
of gas or elec tric ity from one State to an other State was
in ter state com merce and that a State could not di rectly
regu late or bur den that com merce. (The regu la tion of in -
ter state com merce was the ex clu sive pur view of the Leg -
is la tive Branch of Gov ern ment, ac cord ing to
Con sti tu tional prin ci ples.)

These de ci sions ap plied to ac tivi ties of hold ing com pa -
nies re lat ing to the trans mis sion of elec tric ity or of gas
across State lines. The States and mu nici pali ties were
still free to regu late re tail rates within State bounda ries.
But since they had no ju ris dic tion over the costs of trans -
mit ting in ter state power or gas, the State util ity com mis -
sions and mu nici pal gov ern ments natu rally lacked the
nec es sary in for ma tion for ef fec tive regu la tion.  

Tech ni cally, the lack of ade quate ju ris dic tion was not the
only rea son why States and lo cali ties were un able to ef -
fec tively regu late.  These regu la tory agen cies sim ply did
not have the re sources to do the job,17 lack ing the money,
ex pe ri ence, and ca pa ble per son nel which were needed to
cope with the large hold ing com pa nies.  The hold ing
com pa nies had ac quired highly ex pe ri enced staffs which 
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were very fa mil iar with the le gal, en gi neer ing, and fi nan -
cial as pects of the firm and the in dus tries.  This ex per tise
al lowed them to be ef fec tive op po nents of any poli cies
which the State com mis sions would at tempt to de fend in
court.  Even with the ap pro pri ate leg is la tion ex tend ing
their ju ris dic tion to regu late the hold ing com pa nies, it is
un likely that the States and lo cali ties would have done so
ef fec tively.  With the lim ited re sources which the com -
mis sions had, the hold ing com pa nies would sim ply out -
spend them in court and the le gal sys tem would work to
the hold ing com pa nies' ad van tage.  As one his to rian
noted, “the State [c]om mis sions have in suf fi cient ap pro -
pria tions and staffs for com pe tent regu la tion of the lo cal
utili ties, and it is un likely that they could cope with the
much larger task of regu lat ing their hold ing com pa -
nies.”18

Abuses and the Hold ing Com pany
Struc ture 

Hold ing com pa nies were es tab lished through the pro cess 
of pyra mid ing.  Pyra mid ing, as ex plained ear lier, was de -
fined as the “inter- - position be tween the hold ing com pa -
nies and the op er at ing com pa nies of one or more
sub hold ing com pa nies.”19  At the bot tom of the pyra mid
would be the op er at ing utili ties which were ac tu ally gen -
er at ing and dis trib ut ing elec tric ity.  Con trol of the op er at -
ing com pany was gained by the hold ing com pa nies
which through vari ous meth ods were able to pur chase a
con trol ling in ter est in the op er at ing com pa nies.  These
hold ing com pa nies in turn were bought by other hold ing
com pa nies un til many “lev els” were added to the hold ing 
com pa nies' struc ture. 

Two rea sons were given for pyra mid ing.  The first was to
re duce the amount of funds that were needed to gain con -
trol of op er at ing utili ties.  Sec ond was to dra mati cally in -
crease the amount of in come which would oc cur to the
hold ing com pany at the apex of the pyra mid.  This pro -
cess has been de scribed ear lier and is known as “lev er ag -
ing.”  (For a dis cus sion see U.S. Se cu ri ties and Ex change
Com mis sion, State ment Con cern ing Pro pos als to
Amend or Re peal the Pub li c Util ity Hold ing Com pany
Act of 1935, June 2, 1982, pp. 6- - 12).

Lev er ag ing in creases as the ra tio of debt to eq uity to
capi tal ize a firm in creases.  Pyra mid ing mul ti plies the
lev er ag ing by ad vanc ing it to ad di tional lev els of a cor -
po rate struc ture.  

The pyra mid ing pro cess al lowed the hold ing com pa nies
to make ex tremely large gains on very small in creases in
op er at ing com pany prof its.  It was this unique fea ture of
the pyra mid which made it so highly de sir able.  For ex -
am ple, a 5- - percent in crease in the value of the as sets of
an op er at ing com pany which was part of a 4- - tiered pub -
li c hold ing com pany pyra mid could lead to in creases in
value of the as sets of the hold ing com pany which was
many times the in crease in op er at ing com pany prof its.  

For ex am ple as sume that there are 3 op er at ing com pa -
nies, each worth $10 mil lion, which are capi tal ized 50
per cent by bonds, 25 per cent by pre ferred non vot ing
shares (which earn a fixed re turn), and 25 per cent by
com mon or vot ing stock.  Con trol of the $30 mil lion of
as sets of the three op er at ing com pa nies can then be pur -
chased out right by an ex pen di ture of $7.5 mil lion by a
first- - tier hold ing com pany.  If the first- - tier hold ing
com pany is capi tal ized as were the op er at ing com pa nies
(50 per cent debt, 25 per cent pre ferred shares, 25 per cent
vot ing shares), then con trol of the first- - level hold ing
com pany could be ac quired by a second- - level hold ing
com pany for $1.8 mil lion, an amount suf fi cient to pur -
chase all of the vot ing shares.  That second- - level hold -
ing com pany in turn could be pur chased by a third- - level
hold ing com pany for $468,000.  The fourth- - level hold -
ing com pany could pur chase con trol in the third- - level
hold ing com pany for $117,187.  This small ex pen di ture
by the fourth- - level hold ing com pany could then con trol
the $30 mil lion worth of op er at ing util ity as sets.

If the value of the as sets of the three op er at ing utili ties
goes up by 5 per cent ($1.5 mil lion), all of the in crease ac -
crues to the share hold ers of the vot ing stock of the high -
est level hold ing com pany re sult ing in an in crease in the
value of the fourth- - level hold ing com pany shares equal
to al most 13 times the origi nal in vest ment.  Pyra mid ing
of this mag ni tude was the rule rather than the ex cep tion.
The Se cu ri ties and Ex change Com mis sion (SEC) noted
that usu ally five to six tiers of hold ing com pa nies were
placed on top of the op er at ing com pa nies.  In some cases

2 Pub li c Util ity Hold ing Com pany Act of 1935:1935- 1992
En ergy In for ma tion Ad min istra tion

18 Trachsel, p. 394.
19 Trachsel, p. 385; Wlson, Herring, and Eutsler, p. 268.



the fig ure was as high as twelve.20  In its re port, the Fed -
eral Trade Com mis sion (FTC) in di cated that one 5 tier
hold ing com pany pro duced a re turn of 295 per cent to the
top hold ing com pany on re turns which av er aged only 5
per cent for the op er at ing com pa nies.21  

The Fed eral Trade Com mis sion in its re port sum ma rized
the situa tion as fol lows.  

“The highly pyra mided hold ing com pany group
rep re sents the hold ing com pany sys tem at its
worst.  It is bad that it al lows 1 or 2  in di vidu als or a
small co te rie of capi tal ists, to con trol ar bi trar ily
enor mous amounts of in vest ments sup plied by
many peo ple.... Find ing the ex ag ger ated im por -
tance to the top hold ing com pany of com para tively 
small dif fer ences in the prof its of the op er at ing
com pa nies greatly en hances the in cen tive of the
hold ing com pany to in crease such prof its.”22 

The re sult of pyra mid ing was that the top level hold ing
com pany's prin ci pal in ter est was in the in creased prof its
of the op er at ing com pa nies.  The hold ing com pa nies
were re mote from the cus tom ers served by the op er at ing
com pa nies.  Cus tomer serv ice and re li abil ity were sec -
on dary con sid era tions.  In ad di tion, con sum ers of ten
paid rates which were felt to be un fair be cause the rate
hold ers were, in ef fect, sub si diz ing specu la tive ven tures. 
This oc cured be cause any gain in reve nues from higher
rates re ceived by the op er at ing com pany re sulted in in -
creases in value for the hold ing com pany stock which
was sev eral times as great.  The higher the rates, the
greater the run- - up in specu la tive val ues.

Writeup of Se cu ri ties and In fla tion of
Capi tal As sets

It fol lows from the prac tice of pyra mid ing that the in fla -
tion of and writeup of se cu ri ties be came com para tively
easy, par ticu larly in an age where se cu ri ties regu la tion
was in its in fancy.   The FTC in its in ves ti ga tion of the 18
larg est hold ing com pa nies, their 42 sub hold ing com pa -
nies, and the 91 op er at ing com pa nies which they con -
trolled found com bined as sets amount ing to $8.5

bil lion.23  The FTC found that these as sets were over val -
ued by at least $1.5 bil lion.  The FTC re port in di cated
three ways by which these write ups were ac com plished
and the in flated val ues were achieved:  (1) In flated con -
struc tion costs; (2) In flated val ues of the shares of sub -
hold ing com pa nies and op er at ing com pa nies due to the
in ter nal sale of those shares at above mar ket prices; (3)
Write ups of val ues of the con soli dated com pany based
upon op ti mis tic judg ments of the econo mies that would
be achieved by the con soli dated com pany with a re sult -
ing over es ti ma tion of the po ten tial earn ing power of the
hold ing com pany.  

These write ups re flected no real value to the in ves tors
whose shares were of ques tion able value and whose
earn ing power had been vastly in flated.  In di rectly, the
rate pay ers were also harmed as these in flated val ues
would of ten go un de tected in the de ter mi na tion of the
utili ties rate base.  The pri mary bene fi ci ar ies were the
hold ers of the shares in the apex hold ing com pany.

In ter com pany Fi nan cial Prac tices and
Trans ac tions

The lack of ef fec tive regu la tion made it pos si ble for
hold ing com pa nies to abuse in ter com pany fi nan cial
prac tices and trans ac tions.  In the ory, the hold ing com pa -
nies were sup posed to pro vide ad di tional sta bil ity to the
op er at ing com pa nies, but it was con tended that the early
1930's hold ing com pa nies were ac tu ally milk ing the op -
er at ing com pa nies in three ways:  

1. The op er at ing util ity would bor row money on
its good credit and then lend all or part of the
pro ceeds to the hold ing com pany re ceiv ing only 
an un se cured note from the hold ing com pany.

2. The hold ing com pany would lend money to the
op er at ing com pany at in ter est rates well above
what the op er at ing com pany could have ob -
tained in the mar ket.
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3. The op er at ing com pany would be forced to pay
un jus ti fia bly high divi dends to the hold ing com -
pa nies.24

It was the feel ing of at least one ex pert that, had the Fed -
eral gov ern ment not stepped in, the hold ing com pa nies
would have lit er ally milked the op er at ing com pa nies dry, 
se verely cur tail ing the abil ity to sup ply cus tom ers with
re li able power.25

Ex ces sive Fees and Serv ices

The hold ing com pa nies also abused the op er at ing com -
pa nies by levy ing upon them ex ces sive fees for the serv -
ices the hold ing com pany ren dered.26  The op er at ing
util ity would re ceive en gi neer ing, con struc tion, man age -
ment, and fi nan cial serv ices from the hold ing com pany's
cen tral ized staff or from an other cor po ra tion within the
hold ing com pany.  For the serv ices, fees were lev ied
which were ei ther lump sums, a per cent age of gross in -
come, a per cent age of gross sales, a per cent age of gross
con struc tion costs, or spe cial fees ne go ti ated for spe cial
serv ices which the op er at ing com pany re ceived.  

The fee struc ture var ied with the type of serv ices.  Man -
age ment serv ice con tracts usu ally car ried a lump sum fee 
or were based on gross sales or gross in come.  Con struc -
tion and en gi neer ing serv ices were based on the per cent -
age of gross con struc tion costs.27  The hold ing
com pa nies were in es sence mo nop son ists (sin gle buy ers) 
so far as the op er at ing com pa nies were con cerned.  Since
the op er at ing com pany was con trolled by the hold ing
com pany, it could not seek the low est cost pur vey ors for
the serv ices.  While the gen eral stan dard was that these
fees should not ex ceed costs plus a fair mar gin of profit,
the FTC found that in the past, many pay ments for serv -
ices ren dered had been ex or bi tant when judged by this
stan dard.28  Con sum ers were ad versely af fected in that
these ex or bi tant fees charged to the util ity com pa nies had 
to be cov ered by the rates the op er at ing com pa nies
charged to their cus tom ers.

Com pe ti tion for Con trol of Stra te gic
Op er at ing Com pa nies

Be cause of the ad van tages of pyra mid ing and the use of
lev er age, the hold ing com pa nies sought to se cure their
mar ket po si tions by ac quir ing stra te gic op er at ing com -
pa nies as well as ab sorb ing other hold ing com pany
groups.29  With fran chise ter ri to ries out side of ma jor cit -
ies of ten poorly de fined, the hold ing com pa nies sought
to con soli date their po si tion by ab sorb ing po ten tial com -
peti tors.  The com pe ti tion among the hold ing com pa nies
for other op er at ing com pa nies and other in te grated
groups caused a rise in the price of the se cu ri ties of the
com pa nies be ing sought.  This led to ex tremely high
prices for those se cu ri ties and many op er at ing com pa -
nies and hold ing com pa nies were ac quired at prices well
above the value of the com pany.30  The hold ing com pany
had a fur ther mo tive to buy its com peti tors, and that was
to avoid the cut- - throat com pe ti tion which could re sult if
po ten tial com peti tors were not ac quired.

In or der to pur chase the op er at ing com pa nies or the in te -
grated hold ing com pa nies groups, the hold ing com pa -
nies would of ten turn to in vest ment bank ers.  The buy ing
and sell ing of hold ing com pany se cu ri ties was a prin ci pal 
ac tiv ity for many in vest ment bank ing houses.31 The in -
vest ment bank ing com pa nies were in ter ested in mak ing
a profit on their trans ac tions.  Since the un der writ ing fees 
were higher for bonds, they en cour aged the use of debt fi -
nanc ing and the is su ance of fixed re turn pref er ence
shares rather than us ing eq uity to raise capi tal.  This fur -
ther in creased fi nan cial in sta bil ity of the hold ing com pa -
nies by driv ing up their debt to eq uity ra tios and sad dling
them with sig nifi cant fixed costs for in ter est pay ments on 
bonds and pref er ence shares.  
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Sum mary of Hold ing Com pany
Abuses

What per mit ted the growth of the util ity hold ing com pa -
nies was ba si cally the lack of ef fec tive regu la tion.  States
were ei ther un will ing or un able to regu late the large in -
ter state hold ing com pa nies that came to domi nate the
util ity busi ness af ter the turn of the cen tury.  The hold ing
com pany ap proach led to pyra mid ing.  The re sult of
pyra mid ing was the ex ten sive use of bonds and pref er -
ence shares which paid fixed re turns as a means of fi -
nanc ing the ac qui si tion of op er at ing com pa nies and
other hold ing com pa nies.  This growth in debt and the
fixed in ter est pay ments re quired to serv ice the debt made 
the hold ing com pa nies more vul ner able to the busi ness
cy cle.  

Hold ing com pa nies were also felt to have abused the sys -
tem by the use of ques tion able in ter com pany trans ac -
tions and the charg ing of ex or bi tant serv ice fees to
sub sidi ary com pa nies.  These ex ces sive fees (e.g., con -
struc tion charges) were then capi tal ized into the ac -
counts of the hold ing com pany which in turn in flated the
op er at ing util ity's book value and caused the rates
charged to the cus tom ers to in crease.  The re sult was un -
re al is tic prices for the hold ing com pany se cu ri ties. The
de sire of the hold ing com pa nies to con tinue to ac quire
op er at ing utili ties and other hold ing com pa nies caused
them to pur chase these en ti ties at prices well above the
mar ket value. 

Federal Regulation Prior to the
1935 Act

The prob lems as so ci ated with the pub li c util ity hold ing
com pa nies aroused wide spread pub li c dis sat is fac tion.  In 
1926 alone, there were more than a th o u s a nd util ity
merg ers.32  The only Fed eral regu la tion of utili ties at that
time was the Fed eral Power Act (FPA) of 1920.  This law
al lowed the Fed eral Power Com mis sion to con trol the

li cens ing of hy droe lec tric power proj ects along the navi -
ga ble wa ters of the United States.33  Less than half of the
elec tric ity gen er ated in the United States came from hy -
droe lec tric dams at the date of en act ment.  This law was
viewed as be ing in ef fec tive due to its lim ited scope.34

In 1927, the Fed eral Trade Com mis sion is sued a re port
which found no con clu sive evi dence of the ex is tence of a
“power trust” and as serted that the power com pany con -
soli da tions which were tak ing place were nec es sary in
or der to raise capi tal, re duce fixed costs, and pro vide
ade quate re turns to in ves tors. 35 That re port so in flamed
Sena tor Tho mas J. Walsh of Mon tana that he de manded
an en tirely new study be con ducted by an in de pend ent
com mit tee.  This sug ges tion was vig or ously op posed by
the in dus try.  A com pro mise reso lu tion was passed by the 
Sen ate which called for a new FTC in ves ti ga tion with
wide spread pub li c par tici pa tion in the in ves ti ga tion.
This pro vi sion, along with the change in FTC per son nel,
en sured that the new in ves ti ga tion would not be an other
“white wash.”36  This in ves ti ga tion was con ducted over a
7- - year pe ri od in volv ing thou sands of pages of tes ti -
mony and me ticu lous analy sis.37  It was the opin ion of
the re port that there were five as pects of the hold ing com -
pany sys tem which called for some form of regu la tion.38

First, the States had made no sub stan tial prog ress in ef -
fec tively regu lat ing hold ing com pa nies.  Sec ond, hold -
ing com pa nies per formed no pro duc ing func tion and
there fore con trib uted noth ing to the sup ply of power or
to the gen eral eco nomic well- - being of the Na tion.
Third, pub li c in ves tors of ten had no vot ing rights or the
vot ing rights they held were so widely dis bursed that
man age ment could not be ef fec tively op posed.  Fourth,
only ap pro pri ate Fed eral leg is la tion could be ef fec tive
and could serve to neu tral ize the le nien cies un der which
many hold ing com pa nies were or gan ized.  Fifth, there
was a con cern that if the trends of the past dec ade con tin -
ued, there might have even tu ally been the con cen tra tion
of all op er at ing pub li c utili ties into one mo nop oly hold -
ing com pany sys tem.39
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One Utility Holding Company Empire

Per haps the most widely dis cussed pub li c util ity hold ing com pany em pire con structed dur ing this pe ri od was con trolled by
Sam uel In sull and his fam ily1. In sull's in ter ests were ex er cised through the Mid dle West Util ity Com pany which at one time had 
op er at ing sub sidi ar ies in 30 States and sup plied 5,300 com mu ni ties.  The Mid dle West Util ity Com pany grew by ac quir ing
small op er at ing utili ties, con soli dat ing them into larger ones, and com bin ing these into a sub hold ing com pany be tween Mid dle
West and the op er at ing utili ties. This was done to reap the bene fits of pyra mid ing.  By ac quir ing the op er at ing utili ties in this
way, Mid dle West was able to carry the op er at ing utili ties at prac ti cally no costs be cause the sub hold ing com pa nies would is sue
pre ferred stock and bonds for an amount ap proxi mately equal to the pur chase price of the utili ties.  These prop er ties were then
writ ten up (as de scribed above) to bal ance the cost of the se cu ri ties which were is sued by the sub hold ing com pa nies.  Very lit tle
vot ing stock was is sued so that In sull through Mid dle West Util ity Com pany could main tain con trol of the op er at ing utili ties
with very lit tle in vest ment.

In sull con tin ued to ex pand his em pire dur ing the 1920's and 1930's, of ten ac quir ing op er at ing com pa nies and other hold ing
com pa nies at highly in flated prices.  It was also a com mon prac tice for Mid dle West to pur chase op er at ing utili ties that were run
down and in need of re pair.  The In sull in ter ests used ac count ing prac tices which would not be ac cept able to day.  They vir tu ally
ig nored de pre cia tion and thereby in creased the earn ings of the par ent com pa nies.  Mid dle West would sell and re sell prop er ties
within the hold ing com pany sys tem in or der to write up the book value af ter each sale.  Ex ces sive ex penses and en gi neer ing fees 
were capi tal ized, fur ther in flat ing the book value of the hold ing com pa nies.  One ex pert notes, “An other de vice for un duly in -
flated earn ings was to take stock divi dends re ceived into the in come ac count at mar ket value at time of re ceipt.  Later on, when
the mar ket prices had dropped se verely, they were taken in and the amount charged to sur plus by the is su ing com pa nies.”  Since
the amount charged to sur plus by the is su ing com pany was likely to be in ex cess of mar ket value in a down mar ket, the switch in
ac count ing prac tice made earn ings ap pear higher when the stock dis tri bu tion was in cluded at the higher price. 2 Dur ing the
1920's, Mid dle West Util ity Com pany fared quite well.  Divi dends on com mon stock rose from $1.25 per share in 1925 to $1.75
per share in 1929.  The stock price it self rose from $82.50 in 1925 to $570.00 in 1929 and later split 10 for 1.  

In sull soon learned that the prob lem with pyra mid ing and lev er age is that they work both ways.  While small in creases in op er at -
ing util ity prof its can lead to much greater in creases in hold ing com pany prof its, small de creases can cause a whole struc ture to
col lapse.  When the mar ket dropped in 1929, Mid dle West was stuck with heavy fixed charges for pre ferred divi dends and in ter -
est on bonds which drained it of cash.  The de ci sion was made to try to re tire pre ferred stock by of fer ing rights to pur chase com -
mon stock to ex ist ing pre ferred stock hold ers and pro vid ing stock divi dends to com mon stock hold ers rather than cash.  In or der
to re tire the pre ferred stock, the amount needed was $200.00 per share for the rights.  In or der to make sure that the rights were
exe cuted, the In sull in ter est sought to drive up the price of the shares from $159.00 where they stood on May 5, 1929.  This was
done by in sider trad ing and the pur chas ing of large blocks of stock by the com pany and its di rec tors.  By July 27, 1929, the price
had risen to $364.00 at which point the com mon stock rights were con verted and the pre ferred shares were re tired.  The com -
pany then be gan to sell sen ior se cu ri ties and to shield the sell- off from the un sus pect ing pub li c.  De spite the ma nipu la tion of its
debt, Mid dle West Util ity Com pany was placed in re ceiv er ship on April 24, 1932.  While its books had shown a sur plus of $2.9
mil lion, that was con verted into a $177.7 mil lion defi cit.

While the fall of the In sull em pire was by far the most dra matic, it was not the only col lapse dur ing the pe ri od.  The abuses of the
hold ing com pany struc ture and the sub se quent col lapse of the hold ing com pa nies which left many cus tom ers with high rates
and un re li able serv ice led to de mands for the pas sage of regu la tion dur ing the early 1930's.

   1Har old H. Young, Forty Years of Pub li c Util ity Fi an ance, Char lottes ville, VA: Uni ver sity Press of Vir ginia  1965, pp. 30- 38.
   2Young, p. 34.



Af ter the 7 years of me ticu lous in ves ti ga tion which cov -
ered 18 top level hold ing com pa nies, 42 sub hold ing
com pa nies, and 91 op er at ing utili ties, and af ter mak ing
73 monthly pub lished re ports, the FTC rec om mended
that hold ing com pa nies could ei ther be tol er ated or they
could be sup pressed.40  The Com mis sion said that, if any
hold ing com pa nies were to be sup pressed, then all hold -
ing com pa nies should be sup pressed.  The method of
sup pres sion men tioned would be sim ple.  The Fed eral
gov ern ment would sim ply pro hibit the hold ing com pa -
nies from en gag ing in in ter state elec tric sales, or from
sell ing se cu ri ties in in ter state com merce.  This so lu tion
was met with alarm by pub li c in ves tors who rec og nized
that their in vest ments in the pub li c util ity hold ing com -
pa nies would be worth less when, in ef fect, the com pa -
nies would be de clared il le gal.  As a sec ond al ter na tive,
the re port sug gested four pos si ble ave nues of regu la -
tion: taxa tion, statu tory in hi bi tion, com pul sory Fed eral
li cens ing, or a Fed eral cor po ra tions act.  

These pro pos als were re ceived en thu si as ti cally by Presi -
dent Frank lin Roo se velt, who be lieved that “cen trali za -
tion of wealth and power in the elec tric in dus try
amounted to pri vate so cial ism.”41  In this re spect, Roo se -
velt was fol low ing the thoughts of Su preme Court Jus tice 
Louis Bran deis who be lieved that con cen tra tions of eco -
nomic power should be dis bursed be cause these con cen -
tra tions re sulted in in ef fi ciency and po liti cal cor rup tion.
Presi dent Roo se velt felt that, be cause of their size, the
pub li c util ity hold ing com pa nies could not know suf fi -
cient de tails about their own op era tions, thereby leav ing
the utili ties to be man aged in ef fi ciently.  Since the pub li c
util ity hold ing com pa nies were viewed as cen tral iz ing
wealth and power in the hands of only a few, Presi dent
Roo se velt called for the elimi na tion of the hold ing com -
pa nies.42  Presi dent Roo se velt felt strongly that such a
step would pro mote the eco nomic in de pend ence of the
op er at ing com pa nies with the re sults that serv ice would
be im proved and rates would be low ered to con sum ers.43 

Fol low ing the pub li ca tion of the Fed eral Trade Com mis -
sion's sum mary re port, the first Con gres sional re ac tion
was on Feb ru ary 6, 1935, when Con gress man Sam Ray -
burn of Texas in tro duced a bill to con trol and even tu ally
elimi nate the hold ing com pa nies.  At the same time,
Sena tor Bur ton K. Wheeler of Mon tana in tro duced a
simi lar bill in the Sen ate.  These two pieces of leg is la tion
be came known as the Wheeler- - Rayburn Bill.44  The ma -
jor dif fer ence be tween the two bills was that the House
would elimi nate the hold ing com pa nies en tirely af ter 5
years while the Sen ate pro posed that the util ity hold ing
com pa nies be forced to re or gan ize or dis solve by 1940.
There was tre men dous and not un ex pected op po si tion by 
the hold ing com pa nies to both bills.  Pub li c util ity hold -
ing com pany in ves tors were con cerned that the bills if
en acted would de stroy their in vest ment.  From this quar -
ter there was op po si tion to any fun da men tal re or gani za -
tion of the util ity in dus try.  In stead, they fa vored
leg is la tion which “would pre serve the hold ing com pa -
nies very much as they were with pro vi sions de signed to
pre vent the more ex treme of uses.”45  They claimed that
the real agenda was to de stroy the in dus try and made
much of the fact that no in ves tors or con sum ers had ap -
peared at any hear ings to sup port the leg is la tion.  In ad di -
tion, in vest ment bank ers were also con cerned be cause
they had floated many of the util ity se cu ri ties.46

On May 5, 1935, the Sen ate Com mit tee on In ter state
Com merce re leased its re port on hold ing com pany regu -
la tion which would re quire that the hold ing com pa nies
be re duced to a sin gle sys tem of op er at ing com pa nies.  It
ex empted from this elimi na tion util ity hold ing com pa -
nies which op er ated pre domi nately in only a sin gle State. 
Al leg edly, these hold ing com pa nies could ef fec tively be
con trolled by the State regu la tory com mis sions.  The
Sen ate vote on the bill was 56 to 32 with a dis so lu tion
date be ing set at Janu ary 1, 1942.

Presi dent Roo se velt en cour aged the House to quickly
pass the bill in the same form as the Sen ate.  The House
re ported out a bill elimi nat ing the pro vi sion for dis so lu -
tion of the hold ing com pa nies and giv ing the Se cu ri ties
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and Ex change Com mis sion regu la tory power over the
hold ing com pany sys tem.  The House pro posal ef fec -
tively elimi nated the “death pen alty” pro vi sions.  On
August 22, 1935, the House bill was fi nally passed with
the pro vi sion that hold ing com pa nies would have to be
re duced to a sin gle in te grated sys tem, in ef fect agree ing
with the Sen ate.  That bill was signed on August 26, 1935 
and pro vided that, be gin ning Oc to ber 1, 1935, all hold -
ing com pa nies must reg is ter with the Se cu ri ties and Ex -
change Com mis sion which was charged with the
su per vi sion of the hold ing com pany sys tem.  

Major Provisions of the Public
Utility Holding Company Act of

1935
The pri mary ob jec tive of the Act as sum ma rized by one
author ity was to “elimi nate the evils con nected with the
pub li c util ity hold ing com pa nies which are en gaged in
in ter state com merce or in ac tivi ties which di rectly af fect
or bur den in ter state com merce.”47  The SEC was charged 
with the ad mini stra tion of the Act and the regu la tion of
the hold ing com pa nies.  The ju ris dic tion of the SEC was
ex tended to any gas or elec tric util ity hold ing com pany
which par tici pated in in ter state com merce or made use of 
the U.S. mails.  The re spon si bil ity of the SEC was to
bring about the geo graphic in te gra tion and sim pli fi ca -
tion of the hold ing com pany sys tem.48 Un der the le gal
struc ture thus pro vided, con trol of the pub li c util ity hold -
ing com pa nies op er at ing in in ter state com merce was
given to the SEC.  Those utili ties op er at ing pri mar ily
within a sin gle State were to be regu lated by that State's
util ity com mis sion.  Per haps the most im por tant fea ture
of the Act was that the SEC was em pow ered to elimi nate
the large in ter state hold ing com pa nies by forc ing them to 
di vest of their hold ings un til they be came a sin gle in te -
grated sys tem serv ing a lim ited geo graphic area.49

Specific Provisions of the 1935
Act

The many pro vi sions of the Act can be sum ma rized un -
der spe cific head ings:50

• Reg is tra tion of the Hold ing Com pa nies

Hold ing com pa nies were re quired to reg is ter
with the SEC be gin ning Oc to ber 1, 1935, but
not later than De cem ber 31, 1935.  The hold ing
com pa nies' reg is tra tion state ment had to con -
tain:  

– Cop ies of the char ter or ar ti cles of in cor po -
ra tion plus any part ner ship agree ments, by -
laws, trust in den tures, mort gages,
un der writ ing ar range ments, and vot ing trust
ar range ments

– Full re valua tion of the fi nan cial struc ture of
the com pany

– A list of all of fi cers and di rec tors

• Ex pla na tions of any bo nus and profit shar ing
ar range ments

• Di vulg ing of the pro vi sions of any con tracts for
ma te ri als, serv ices, or con struc tion

• Pre sent con soli dated bal ance sheets and com -
pa ra ble in for ma tion.

These pro vi sions en tailed a me ticu lous ac count ing of the 
hold ing com pa nies' to tal busi ness op era tion.  It was
through the reg is tra tion pro cess that the SEC would gain
the in for ma tion it needed to de ter mine whether or not a
hold ing com pany should be re or gan ized or ex empted
from the pro vi sions of the Act.  

Regulation of Security Issues
The Act pro vided guide lines for the SEC to fol low when
regu lat ing the is su ance of se cu ri ties by the hold ing com -
pa nies and for re vi sion of the rights of the cur rent se cu -
rity hold ers.  The Act spe cifi cally pro vided that a
reg is tered hold ing com pany could not is sue or sell se cu -
ri ties or ex er cise any rights con tained in cur rent
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se cu ri ties with out fil ing a dec la ra tion with the SEC and
re ceiv ing prior ap proval from the SEC.  Hold ing com pa -
nies were banned from sell ing se cu ri ties door to door or
through their of fi cers and em ploy ees.  

In ad di tion, hold ing com pa nies had to ob serve any of the
re stric tions on the is su ance of se cu ri ties lev ied by the
State in which the hold ing com pany was or gan ized.  If
there were no such re stric tions, the Act pro vided guide -
lines for the SEC to fol low in ap prov ing the is su ance of
the se cu ri ties.  These in cluded:

• The SEC was al lowed to ap prove only those se -
cu ri ties which it felt were rea sona bly adapted to 
the se cu ri ties' struc ture of the hold ing com pany

• The fees and com mis sions as so ci ated with the
sale of the se cu rity were rea son able  

• The se cu rity did not as sume the li abil ity for se -
cu ri ties is sued by other com pa nies which
would cre ate an im proper risk for the hold ing
com pany

• The terms and con di tions were de ter mined not
to be det ri men tal to the in ter est of the gen eral
pub li c, the utili ties' in ves tors, or the con sum ers.

Acquisition of Securities
Un der the Act, pub li c util ity hold ing com pa nies were not 
al lowed to ac quire se cu ri ties of other utili ties un less the
SEC had pre vi ously ap proved the ac qui si tion. Again,
any re stric tions in the State of in cor po ra tion were to pre -
vail.  If such re stric tions did not ex ist, then the SEC could
ap prove the ac qui si tion of these se cu ri ties if they met the
fol low ing con di tions:

• That such an ac qui si tion would not lead to a
con cen tra tion of con trol of pub li c util ity hold -
ing com pa nies that would be det ri men tal to the
in ter est of the gen eral pub li c, the utili ties' in ves -
tors, or their con sum ers

• That any fees, com mis sions, and other pay -
ments in volved in the ac qui si tion were rea son -
able and re flected the earn ing ca pac ity or as sets
of the util ity

• That such an ac qui si tion would not un duly
com pli cate the capi tal struc ture of the hold ing
com pany in such a way as to vio late the in ter est
of the pub li c in ves tors or con sum ers. 

In ad di tion to these three spe cific re quire ments, the hold -
ing com pany must also dem on strate that the ac qui si tion
would bring about the de vel op ment of a more eco nomi -
cally ef fi cient and in te grated util ity.

Limitations on IntraSystem
Transactions

One of the ma jor abuses which had been per pe trated by
the hold ing com pa nies was the charg ing of ex ces sive
fees for serv ices which they ren dered to the op er at ing
com pa nies.  In ad di tion, the hold ing com pa nies sys tem -
ati cally sy phoned off the reve nues of the op er at ing com -
pa nies to un se cured loans.  The Act for bade such loans
by the op er at ing com pa nies to the par ent com pa nies as
well as the pay ment of ex ces sive divi dends to them.  In
ad di tion the Act re stricted the hold ing com pa nies to pro -
vide only en gi neer ing and mana ge rial serv ices to the op -
er at ing com pa nies, and re quired that they had to be
per formed at cost.  This elimi nated the prac tice of the
hold ing com pa nies prof it ing from the ex ces sive fees and
then capi tal iz ing those fees into the ac counts of the op er -
at ing com pa nies forc ing up their rates to con sum ers.
This oc curred be cause these capi tal ized fees be came part 
of the rate base upon which the util ity was al lowed a rate
of re turn.

Accounts, Records, and Filing
Reports

The Com mis sion was given the author ity in the Act to re -
quire the hold ing com pa nies to keep and pre serve any
rec ords which the SEC felt were nec es sary to pro mote
the pub li c in ter est and to pro tect the in ves tors and con -
sum ers of the util ity.  Spe cifi cally, the SEC was em pow -
ered to re quire that every reg is tered hold ing com pany
file such an nual, quar terly, and other pe ri odic re ports as
were nec es sary to en force its regu la tions.  

Limitations on Political Activity
The Act also pro hib ited the hold ing com pa nies from be -
ing in volved fi nan cially in the pro mo tion of any can di -
date ei ther for elec tion or ap point ment to a pub li c of fice.
Hold ing com pa nies were also pro hib ited from
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sup port ing any po liti cal party or agency thereof and had
to in form the SEC of any po liti cal lob by ing ac tiv ity
which was con ducted ei ther by the apex hold ing com -
pany or by any sub sidi ary or op er at ing com pany.

Elimination of Uneconomical
Holding Companies

The Act re quired that all hold ing com pa nies be in te -
grated into an ef fi cient sys tem.  In te gra tion meant that
the sys tem had to be physi cally in ter con nected or ca pa -
ble of that in ter con nec tion.  It also had to be eco nomi -
cally op er ated as a sin gle in ter con nected and
con soli dated sys tem.  The op er at ing utili ties had to be
eco nomi cally op er ated as a sin gle in ter con nected and
con soli dated sys tem, usu ally within a sin gle State or con -
tigu ous States.  The ef fect of this pro vi sion was to con -
fine util ity hold ing com pa nies to gen er ally op er at ing
within only one State where they could be ef fec tively
con trolled by that State's pub li c util ity com mis sion.  

The Removal of Needless
Complexities

The Act also pro vided that need less com plexi ties in cor -
po rate struc ture be elimi nated and that the vot ing power
be fairly dis trib uted among the se cu rity hold ers.  In ad di -
tion, the hold ing com pany was to be con fined solely to
con duct ing busi ness which was nec es sary and ap pro pri -
ate for the op era tion of a sin gle in te grated util ity.  The ef -
fect of these pro vi sions was to elimi nate the un end ing
pyra mid of hold ing com pa nies by lim it ing the struc ture
to no more than two lay ers of hold ing com pa nies.  While
in the ory the hold ing com pany struc ture was re tained,
vir tu ally all of the ex ist ing hold ing com pa nies were
even tu ally forced into radi cal re or gani za tion.

While the Act re quired the utili ties to re or gan ize, the
com pa nies were al lowed to pre pare their own plans for
com pli ance.  If they did not com ply vol un tar ily, the SEC
could in sti tute man da tory pro ceed ings to bring about the
re or gani za tion.  The SEC could also in sti tute man da tory

pro ceed ings if the plans vol un tar ily pre sented by the
hold ing com pa nies were found to be in ade quate.  The
rea son for al low ing the sub mis sion of vol un tary re or -
gani za tion plans was to per mit the hold ing com pa nies to
have in put into their own re or gani za tion.  The Act re -
quired that these plans were to be filed by Janu ary 1,
1938, ap proxi mately 3 years af ter the pas sage of the Act.
In ad di tion, the SEC had the right to ap prove or re ject any 
re or gani za tion plans which re sulted from bank ruptcy
pro ceed ings in volv ing a pub li c util ity hold ing com pany.
This ap proval had to be ob tained prior to the sub mis sion
of the re or gani za tion plan to the bank ruptcy court.  With -
out such ap proval, no re or gani za tion would be
per mit ted.

Aftermath of the 1935 Act
The first re sponse of the hold ing com pa nies was re sis -
tance to the Act.51  As a re sult, 58 cases were brought
chal leng ing the law's con sti tu tion al ity.52  These cases led
to some of the most col or ful and in tri cate le gal ma neu -
ver ing of the New Deal years.53  

The most sig nifi cant case was that which in volved the
Elec tric Bond and Share Com pany.   While the com pany
sought to have the en tire Act de clared un con sti tu tional,
the gov ern ment was suc cess ful in lim it ing the case only
to the ques tion of reg is tra tion.  The com pany con tended
that the law re quir ing reg is tra tion was not proper regu la -
tion un der the In ter state Com merce Clause of the Con sti -
tu tion.  When the Su preme Court re jected this case54 it
be came ob vi ous to the hold ing com pa nies that they
would have to reg is ter and many be gan to com ply.

But this was not the end of the con sti tu tional chal lenge.
In the North Ameri can Com pany case, the Court was
called upon to de ter mine whether or not the SEC had
author ity to or der the re or gani za tion and eco nomic in te -
gra tion of pub li c util ity hold ing com pa nies.55  The com -
pany typi fied the pyra mid ing of util ity hold ing
com pa nies and was made up of over 80 sepa rate cor po ra -
tions plus a wide va ri ety of other in ter ests such as rail -
roads, coal mines, and amuse ment parks.  The SEC had
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or dered the com pany to con fine its ac tiv ity solely to the
Un ion Elec tric Com pany in Mis souri and to dis pose of its 
other prop er ties.  

The com pany con tended that forc ing it to re duce its scale
of op era tion amounted to a tak ing with out just com pen -
sa tion, pro hib ited by the due pro cess clause of the 5th
Amend ment to the Con sti tu tion.  In sus tain ing the Act
the Court con cluded that it would not sub sti tute its judg -
ment for that of Con gress on the ap pro pri ate ness or in ap -
pro pri ate ness of eco nomic struc tures for cor po ra tions
and found that Con gress had acted within the sphere of
its leg is la tive power.  

The con sti tu tion al ity of the Act was fur ther con firmed in
sub se quent Su preme Court de ci sions in the Ameri can
Power and Light and the Elec tric Power and Light cases.
The de ci sions in these cases de stroyed any lin ger ing
doubts about the con sti tu tion al ity of the Act.  Any hold -
ing com pa nies that had not moved to com ply pro ceeded
to do so.  By 1947, vir tu ally all hold ing com pa nies had
un der gone some type of sim pli fi ca tion or in te gra tion
and, by 1950, the util ity re or gani za tions were vir tu ally
com plete.56  At least one author ity has viewed the en act -
ment of the Pub li c Util ity Hold ing Com pany Act and the
re sult ing breakup of the util ity hold ing com pa nies as one
of the most “far reach ing ac com plish ments of the Roo se -
velt Ad min istra tion.” 57 
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4. Regulation Under The Public Utility Holding Company
Act During The 1970’S - 1980’S

Problems in the 1970’s
The late 1970’s were a trying time for the utilities.
Many of them had overexpanded their capacity
expecting growth rates in electrical demand which
simply did not materialize.  When State utility com-
missions increased their surveillance through the
use of prudence reviews and, in many instances,
disallowed in total or in part the addition to the rate
base of the excess capacity, many utilities were
placed in a precarious financial position.  As a re-
sult, many were faced with extremely high debt
burdens intensified by the high interest rates of the
period.58

The plight of the utilities was further exacerbated
by the exhaustion of economies due to increased
scale of plant and coordination with other utility
systems.  Cost of fuel rose quickly due to the shocks
in 1972, 1974, 1979, and 1980.  Environmental costs
associated with plant construction also accelerated.
The result was sharp increases in price which
dampened demand.  The result was that by 1981,
as a group, electric utility stocks sold for less than
book value, earnings fell below the cost of debt, and
most utilities failed to earn the rates of return al-
lowed them by their regulatory commissions.59

The financial plight of these utilities and their con-
sequent desire to diversify, plus the general fervor
for deregulation, led for calls in the early 1980’s for
either modification or outright repeal of the Public
Utility Holding Company Act.  One authority pro-
vided this summary:

These efforts had their origin in the belief of
many that the Commission had long ago com-
pleted the principal task thrust upon it in
1935, when it completed the restructuring of
the industry and the development since
1935—economic, legal, and regulatory—had
rendered needless or duplicated remaining
activities of the Commission under the Act.60

Events Leading to the
Introduction of Legislation

The 1935 Act did contain exemptions which the
Securities and  Exchange Commission could
choose to use if it found the reorganization of a
holding company to be in the interest of the public,
investors, or consumers.  Exemptions were practi-
cally automatic for holding company systems
which confined their activities to one State where
the parent company was an operating utility with
its operations in one or contiguous States.  Between
1935 and 1970, over 2,500 holding companies had
been exempted from the registration requirements
of the 1935 Act.61

The Commission had not exercised stringent over-
sight of the activities of the holding companies
during the 1950’s and 1960’s.  But in 1971, the staff
of the Commission recommended that Pacific
Lighting Corporation have its exemption with-
drawn because of acquisitions it had made which
were unrelated to its utility business.  The Commis-
sion which was only 4 members at the time, split 2
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to 2, and for that reason, the exemption remained.62

The case caused the holding companies to sense
that in the future SEC oversight might increase.
The nervousness of the utility companies was ac-
centuated by the 1977 report of the General Ac-
counting Office which chastised the Commission
for its failure and urged it to more stringently apply
its powers to review the exempt status of utilities.  

By 1981, the number of registered companies had
diminished to only three gas and nine electric utili-
ties.  These companies, in a desire to improve their
profits and their long-term stability, sought to turn
to diversification as a means to achieve those ends.
Other companies might have been interested in
registering so they could have operated within a
wider geographical area had the restriction on di-
versification in the Act not been in place.  The SEC
and the courts had consistently construed the Act
as prohibiting any acquisitions which were not
functionally related to the utility business, thus
effectively barring the diversification which the
utilities desired.63

Both the gas and the electric utilities sought diver-
sification but for different reasons.  The electric
companies saw their profit margins and access to
capital markets severely restricted due to their fall-
ing profits brought about by the unfavorable regu-
latory environment, as well as rising fuel costs.  On
the other hand, the gas companies faced severe
shortages of gas along with saturated markets.
Both saw development of unrelated businesses as a
way of improving their overall financial position.64

The PUHCA Reform Movement
of the Early 1980’s

During the 97th Congress, three bills were intro-
duced in the House and four in the Senate to either
repeal or reform PUHCA.  H.R. 220, introduced by
Congressman Tom Corcoran on December 15,
1981, had as its purpose:

To amend the Public Utility Holding Com-
pany Act of 1935 to improve the financial
performance of electric and gas utilities by
removing unnecessary impediments to the
exercise of sound and prudent judgment by
utility executives.   

Congressman W. J. Tauzin also introduced a bill to
completely repeal the Act (H.R. 5465) on grounds
the Act was no longer necessary to accomplish the
purposes for which it was enacted. Congressman
James W. Collins introduced H.R. 6134 which pro-
vided not only for repeal of the Public Utility Hold-
ing Company Act but for provision of an exemption
in the Federal Power Act for utilities subject to
PUHCA.

Four bills were introduced in the Senate.  One pro-
vided for the outright repeal (S. 1877).  Another
would have extended the power of the SEC to allow
utilities to make acquisitions not related to the util-
ity business (S. 1869).  A third confined itself to
exempting gas utility holding companies from the
Act (S. 1871), and the fourth was the companion
piece to Representative Corcoran’s Bill (S. 1870).
These bills were subject to hearings.65  During the
hearings, certain arguments were developed which
were to reappear a decade later in the debate over
the Energy Policy Act (EPACT).
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The Case for Repeal of PUHCA
In reviewing the testimony before the House and
Senate, the following debate ensued regarding re-
peal and modification of the Public Utility Holding
Company Act.  Those supporting repeal presented
three major arguments.

Purposes of the Act Had Been
Accomplished

Advocates of reform stressed that the Act had fin-
ished its main goal of restructuring the public util-
ity holding companies into manageable and
regulated entities and this transition had been com-
pleted 20 years ago.  The primary purpose of the
law was to simplify the holding companies system
and to prevent the abuses which had been evi-
denced in the 1930’s.  These advocates agreed with
Congressman Collins, who in defense of his bill
stated that there was compelling evidence to sug-
gest that PUHCA’s goals of the simplification and
the integration of the sprawling utility holding
companies of the 1920’s and the 1930’s had been
achieved.66  Advocates of repeal listed these
changes which they believed rendered the Act ob-
solete:  

• The development of an extensive disclo-
sure system for all publicly held compa-
nies, including the public utility industry

• Increased competence and independence
of accounting firms

• The development of accounting principles
and auditing standards and the means to
enforce them

• The increased sophistication and integrity
of security markets and security profes-
sionals

• The increased power and ability of the
State regulators

• The elimination of the constitutional re-
strictions placed on State regulatory com-
missions.67

These points were agreed to and elaborated upon
by the Securities and Exchange Commission (SEC)
in their House testimony where they supported
repeal:

The Commission’s decision to recommend re-
peal of the 1935 Act was based primarily on
significant developments since 1935 and Fed-
eral and State regulation of electric and gas
utilities, the disclosure and financial report-
ing requirements now applicable to most
publicly owned companies and changes in
the accounting profession and investment
banking industry.68  

It was the Commission’s judgment that the interest
of the investors in obtaining accurate information
and requiring full disclosure are now being served
by “disclosure and financial reporting under the
Securities Act of 1933 and the Securities Exchange
Act of 1935, in addition to the development of
uniform accounting standards, and changes in the
investment banking industry.”69  The Commission
felt that if the 1935 PUHCA was repealed investors
would lose none of the information now made
available for them.  The amendments to the 1935
PUHCA in 1964 and 1968 further strengthened
these provisions.70

PUHCA also required extensive accounting and
recordkeeping.  The uniform system of accounts
established in 1935 by the Federal Power Commis-
sion and used by its successor, the Federal Energy
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Regulatory Commission (FERC) applied to both the
electric and gas utility companies (18 C.F.R. Parts
101, 104, 201, and 204).  In addition, every State
provided for uniform systems of accounts for the
utility companies operating within their jurisdic-
tions.  In addition, uniform accounting and audit-
ing standards had been developed by the private
accounting profession through the Financial Ac-
counting Standards Accounting Board (FASB).
Again, investors, consumers, and regulators now
had available the type of financial disclosure
needed to evaluate the financial position and earn-
ing power of the utilities and their subsidiaries,
even if PUHCA were repealed.71

One of the major problems with the pre-PUHCA
era was that investment bankers often served on the
boards and in management positions within the
utilities.  The 1935 Act prohibited investment bank-
ers from being on the boards of the holding compa-
nies or their subsidiaries, as well as giving the
Commission the right to approve the fees and other
charges associated with the underwriting of new
issues of securities.  Almost all of the investment
bankers today belong to one of the industry’s self-
policing groups such as the National Securities Ex-
change (NSE) or the National Association of
Security Dealers (NASD) which have established
standards to protect clients from unscrupulous ac-
tivities by underwriters.  The Commission also
noted that those who had been injured by inaccu-
rate or misleading advice provided by underwrit-
ers could sue in private action.72  In addition, there
was a growing number of professional financial
analysts who specialize in utilities.  These analysts
vigorously scrutinize the financial statements and
offerings of the utilities and widely publish their
results, and provide ratings for their securities.  

Existing Federal and State
Regulations Were Adequate

The Commission also felt that the increased effec-
tive regulation of electric and gas utilities at both
the Federal and State level was another reason ren-
dering PUHCA to be obsolete.  The Federal Power
Act and the Natural Gas Act established compre-
hensive schemes for Federal regulation of all as-
pects of the interstate transmission sale of electrical
energy and natural gas.  The FERC was given the
responsibility of enforcing these laws and ensuring
minimum supplies, continuity of services, as well
as establishing just and reasonable rates.73

In addition, the Commission felt that since the
1930’s the capacity of the State regulatory commis-
sions to deal effectively with the regulatory prob-
lems presented by the holding companies had been
significantly increased.  The Commission did rec-
ognize:

that the States are still unable to regulate in-
terstate utility holding companies directly in
a comprehensive fashion and that the pattern
of State control over operating utilities and
their relationships with affiliates remain un-
even.74

But the Commission still felt that the States had
sufficient practical experience, resources, and statu-
tory authority to be effective regulators.  The Com-
mission specif ical ly felt  that  the past
reorganizations of the holding companies under
the 1935 Act presented State regulatory commis-
sions with firms that had basically simple capital
structures which were operating companies and
this change had further eased the enforcement bur-
den.  

In addition, the effective reach of State utility com-
missions had been expanded by favorable rulings
from the Supreme Court75 causing the Commission

24 Public Utility Holding Company Act of 1935:1935-1992
Energy Information Administration

71 SEC PUHCA Hearings, p. 575.
72 SEC PUHCA Hearings, p. 577.
73 15 U.S.C. 824d(a) and 15 U.S.C. 717c(a).
74 SEC PUHCA Hearings, pp. 583-584.



to conclude that, although the States could not ex-
ercise direct regulatory powers over foreign utility
holding companies, they were generally able to
regulate the various relations and dealings between
operating companies, their parent holding compa-
nies, and other affiliates. 76 

The Commission concluded its Congressional tes-
timony by listing four examples of State legislation
which empowered State regulators to effectively
control holding companies.  Included were ac-
counting and reporting requirements, prior ap-
proval of transactions with affiliates, control over
financing, and capitalization and review of major
corporate changes.77  While concluding that not all
States had enacted comprehensive systems of util-
ity regulations, the Commission noted that all
could and concluded:

It seems clear that the States had the authority
to enact such systems and it seems equally
clear that a comprehensive State system is
fully able to protect the financial integrity of
a public utility operating within its jurisdic-
tion to assure that neither utility revenues,
utility assets nor utility credit are used for
nonutility purposes except in accordance
with prescribed guidelines while following
review and approval by State regulators.78

Need for Utilities to Diversify
Those advocating PUHCA reform cited the need to
increase the ability of the utilities to acquire new
and unrelated businesses as a means to diversify
their endeavors.  The SEC noted that the Act placed
limits on diversification by holding companies and
“there is no other Federal law that directly dupli-
cates these restrictions.”  The SEC further noted

that the Act will not “impose any restrictions or
limitations on investment in nonutility businesses
by operating electric or retail gas utilities that are
not part of a holding company’s system.”79

Acquisitions were a continuing problem for hold-
ing companies under the PUHCA since the Act
placed restrictions on the type of acquisitions that
could be made by holding companies.  Any acqui-
sitions must become part of an integrated utility
system.  In effect, this prevented nonutility compa-
nies operating in more than a single State from
purchasing operating utilities because that would
place the nonutility company under the jurisdiction
of the Act and would require that the nonutility
company divest all of its holdings which did not fit
into the integrated utility system.

Many witnesses in the House testified that prudent
diversification would be a significant financial
benefit to the companies.80  Former SEC Chairman
John Shad testified to the effect that:

Repeal of the Act is not a panacea, but it will
increase the financing, acquisition, and other
alternatives, alternatives which these compa-
nies like all other utility companies should be
permitted to pursue to improve their profit-
ability and strengthen their financial condi-
tions which in turn will permit them to do a
better job for utility customers.81  

It should be noted that no hard analysis or studies
were presented in the Hearings to document that
the profitability of the utilities would indeed in-
crease if they were given more flexibility, diversifi-
cation, and acquisition powers.  
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Reasons for Retention of PUHCA
An equally vigorous defense of the status quo was
presented by those in opposition to the repeal of
PUHCA.

• States Inability to Effectively Regulate the
Holding Companies Without the Act

It was the opinion of the National Asso-
ciation of Regulatory Commissioners
(NARUC), that it would be particularly
difficult for the Commissioners to over-
see the interstate activities of the highly
diversified holding companies and ade-
quately ascertain the implication of
those diversif ied holdings on the
charges paid by local ratepayers.82  The
Wisconsin Public Utility Commission
chairman,  speaking on behalf  of
NARUC, summarized the problem by
saying:

If you take the law away, you will
put States in the position of having
to review the economic and finan-
cial activities of holding companies
which may be located a half conti-
nent away from the State commis-
sion charged with monitoring its
activities....   Even if States have the
statutory authority to monitor the
allocation, procedures, and cross-
subsidization possibilities of a for-
eign holding company, it is highly
questionable whether they have
either the numbers of staff or the
staff expertise to carry out that re-
sponsibility.83

He cited specific concerns about the ju-
risdiction of the States when a holding
company operates across State lines, the
legislative authority of State commis-

sions to review the interstate activities of
affiliated interests, plus the severe
workload constraints as reasons why
State regulation would be likely to be
ineffective.  He concluded by arguing
that it was simply not realistic to assume
that the State commissions can exercise
the jurisdiction that had been the re-
sponsibility of the SEC.  

• Adverse Effects on Ratepayers  

Those opposing repeal of PUHCA con-
tended that the changes would hurt the
consumers through higher rates.  First,
the retained earnings of utilities, which
in the past had been plowed back into
the utility through re-investments and
utility construction programs, could be
diverted to other nonutility business
within the holding company.  This loss
of the investment could increase the
costs of future expansions for the utili-
ties, which in turn would increase the
rate base and the charges levied on con-
sumers. 84 

Second, ratepayers would be hurt by
overcharges from affiliated companies.
Studies done by the Federal Energy
Regulatory Commission (FERC) con-
cluded that neither FERC nor the State
regulatory commissions now were able
to adequately regulate transactions be-
tween utilities and their affiliated coal
companies to insure that the fuel costs
being passed onto customers repre-
sented what would have been obtained
by arm’s length bargaining among inde-
pendent parties.85  By inference, State
regulatory bodies would be equally un-
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able to evaluate intercompany transac-
tions which might lead to higher fuel
costs to ratepayers.

• Reduction in Competition and Increase in
Monopolization

The American Public Power Association
made this case:  

The public interest is best served by
the preservation of competition in
the electric utility industry.  Repeal
of the Act would promote monop-
oly control at the expense of compe-
tition.  Public power systems have
successfully used the Act to prevent
concentration of control of the bulk
power market in the hands of a few
large electrical utility systems.86  

The fear was that consolidation would
result from PUHCA repeal leaving only
a single, or perhaps a few, supplier(s)
from which municipal and other public
suppliers could purchase bulk power.
Crit ics  c i ted the s i tuation before
PUHCA passage in 1935 as supporting
evidence.

• Diversification by Utilities was Not Advis-
able

The heart of the argument for the repeal
of PUHCA was allowing the utility
holding companies to diversify into
nonutility areas.  The desirability of util-
ity diversification was closely ques-
tioned by witnesses opposing the
modification of PUHCA.  The first line
of attack was that diversification would
increase the riskiness of the utilities’
business, thus jeopardizing the interests
of the utility’s native load customers,

primarily residences and small com-
mercial businesses.  Noting the conten-
tion that the utilities have not been able
to invest in diversifications which are
potentially profitable, one critic com-
mented “where there may have been
lost opportunities which would have
been profitable, undoubtedly there
would have also been lost opportunities
which, if pursued, would have been dis-
astrous.”87  Another contended that the
costs and benefits of these risks are not
equally distributed between stockhold-
ers and ratepayers.  He felt that:

It is clear that if the diversification
venture succeeds, the stockholder
will benefit and if there is no cross
subsidization, the ratepayer is not
penalized.  If on the other hand, the
new venture fails, the stockholder
has assumed some risk and may be
penalized but any risk borne by the
ratepayer has been involuntary and
the ratepayer may also pay an in-
voluntary penalty.88

It was also stated by the critics of repeal
that utility management may not be able
to adequately handle diverse enter-
prises because they lack expertise out-
side of the utilities’ field.  Others
contended that diversification created
the possibility that managers of nonutil-
ity entities within the holding company
might run the utilities.  “There is abso-
lutely no indication that those different
managers will be better than existing
utility management or that these new
managers coming in will devote any  of
their talents to the utility aspect of the
business.”89  The American Publ ic
Power Association made its position
clear:  
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Managerial attention might thus be
diverted from providing an essen-
tial  commodity—electricity or
more broadly, energy services—to
other areas....  It is simply a recog-
nition that diversification is a pro-
cedure designed primari ly  to
increase the profits for the benefit of
the stockholders.  The over-aggres-
sive pursuit of this goal could occur
at the expense of the utility and its
captive customers.90

 At least one public utility opposed di-
versification because of the difficulties
of trying to mix a typical management
approach in the highly regulated utility
business with the entrepreneurial ap-
proach needed in unregulated arenas.91

In these hearings, little evidence was
presented by the opponents of repeal to
establish that what diversification had
taken place under the Act had harmed
utilities; but, as was noted, utilities un-
der the Act could diversify, so long as
they did it only in enterprises directly
related to the integrated utility system.  

None of the bills was passed out of the
House Energy and Commerce Commit-
tee.  This is not surprising considering
the opposition to them by the Subcom-
mittee on Energy and Power Chairman,
Representative Richard Ottinger, who
stated at the beginning of the hearings:

I think that there are real concerns
about very large companies coming

in and taking hold of utilities and
not having the kind of attention to
utility businesses that is presently
required under affected State regu-
lation with respect to intra-State
companies.  I think there is also a
real danger that if PUHCA were
repealed that you would have a
great number of new utility holding
companies created making the job
of effective regulation even more
difficult.92

Action in the Senate
 On the Senate side, proponents of PUHCA reform
were more kindly received.  Senator Alfonse
D’Amato of New York held three days of hearings
with his Subcommittee on Securities.93  At those
hearings the same arguments were made, often by
the same people, as before the House.  Recognizing
the opposition, Senator D’Amato urged the propo-
nents of reform to get together with the opponents
to see if a bill agreeable to all could be drafted.  Such
a bill was produced and introduced into both the
House and the Senate.94  

After a series of meetings among proponents and
opponents, a proposed compromise amendment
was presented at an early fall 1983 hearing.95  Un-
der the compromise legislation exemptions would
be allowed for utility holding companies under
certain conditions if the public utility activities
were principally confined to the State where they
were organized and regulated.  The SEC would be
allowed to deny an exemption if it determined that
the exemption would adversely affect the public
utility aspects of the holding company’s operation
by increasing costs or undermining the financial
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base.  The application for an exemption would be-
come effective unless a State public utility commis-
sion, which had jurisdiction over one or more of the
utilities in the holding company’s structure, ob-
jected to diversification.  Holding companies
would be allowed to make nonutility, non-func-
tionally related acquisitions if certain provisions
were met:  holding companies could acquire new
businesses if the net assets of the acquisition did not
exceed 10 percent of the shareholders’ equity in the
holding company.  In addition, the holding com-
pany acquisition would be automatically effective
unless a State Public Utilities Commission objected
on the grounds that it would not be in the best
interests of consumers.  

In addition, the compromise bill provided that
regulators could only approve service and other
contracts between entities within the holding com-
pany if they were based on market-based prices
rather than on cost.  Holding companies could not
be subject to a hostile takeover unless the SEC
approved the takeover.  Despite the agreement
reached, the bill died in the House Committee.

Legislation in 1985 and 1986
These laws affecting Public Utility Holding Com-
panies were passed in 1985 and 1986:  

• Public Law 99-186 (Cogeneration Activi-
ties by Gas Utility Holding Company Sys-
tems) allowed registered public utility
holding companies to acquire in any geo-
graphical area any qualifying coal genera-
tion facility as defined in the Public
Utilities Regulatory Policies Act (PURPA).
This law exempted any holding company
from provisions in PUHCA only to allow
them to acquire the coal generation facili-
ties, but did not exempt the remaining
holding company facilities from the Act.

• Public Law 99-648 (Securities and Ex-
change Commission Exemptive Author-

ity) was designed to exempt from PUHCA
any holding company with only one gas
utility subsidiary if the holding company
or its subsidiaries were not operating utili-
ties and the gas company was incorporated
to operate only as a utility company on
June 16, 1986.  In addition, the holding
company had to own all of the voting secu-
rities of the gas utility, and neither the
holding company nor any of its subsidiar-
ies were to sell or service residential or
commercial heating, plumbing, refrigera-
tion, or air conditioning.

Immediately after the passage of these pieces of
legislation, the rate of mergers and acquisitions by
holding companies increased.96  These diversifica-
tions were primarily financed through utilities’ re-
serves which had accumulated.  Almost all of the
expansion took place in traditional energy fields
including:  research and exploration for gas, oil,
and other minerals; transmission and storage of
natural gas; and coal mining operations.

During this period utility holding companies di-
vided their operations into two portions.  The first
consisted of the regulated utility business.  The sec-
ond was non-regulated entities which included the
functions mentioned above plus others which pro-
vided services to the regulated utilities including
finance and management.

In evaluating the economic impact of these diversi-
fications, it was concluded by one observer that
“there had been no showing that diversified activi-
ties have permanently harmed any utility, although
some diversification results may be marginal at
best.”97

Conclusions
The early 1980’s saw an acceleration of activity
regarding the modification or repeal of the 1935
Public Utility Holding Company Act.  Only minor
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modifications in the law were made, but these
modifications may have contributed to a wave of
acquisitions and diversifications by utility compa-
nies.  As the 1980’s progressed, the financial posi-

tion of most utilities improved and pressure for
repeal or reform of PUHCA abated.  But as the
decade ended, new reasons to push for PUHCA
reform began to emerge and the debate resumed.
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5. Setting The Stage For PUHCA Reform

By the end of the 1980’s, the arguments for reform
of the Public Utility Holding Company Act had
changed. The financial position of most public utili-
ties had improved over the last half of the decade
as excess capacity was slowly absorbed by growing
electric demand, and as fuel costs and interest rates
declined. In addition, most utilities had either com-
pleted or canceled their nuclear power projects,
further reducing the financial pressures associated
with constructing these highly capital intensive
generating facilities.98 The argument for reform
was no longer the need for utility holding compa-
nies to be able to diversify into nonutility busi-
nesses, but rather to participate in the market for
independently produced power.

The Impact of the Public
Utilities Regulatory Policies Act

(PURPA)
The most singularly significant event was the crea-
tion of additional competition in the generation of
electricity which resulted from the passage in 1978
of the PURPA. PURPA was passed during the
height of the oil crisis brought about by the
Iraq/Iran war which had followed closely the Arab
boycott of western oil markets during the early
1970’s. Both events had created considerable con-
sternation in this country about the security of our
oil supplies in particular and our capacity to meet
our future needs for energy in general.  A good
portion of the discussion focused upon the general
question of achieving energy self-sufficiency, not
just in the production of fuels, but in the generation
of electricity as well.99

Section 210 of PURPA allowed for a limited degree
of competition in the generation of electric power.
The purpose of allowing this competition was to
increase efficiency in electrical generation through
the use of new innovative technologies. A second
and equally important objective was to achieve the
better utilization of indigenous energy resources
for the generation of electricity.100  

Among the underutilized indigenous energy re-
sources many were associated with cogeneration
and small power production. Cogeneration exists
when electricity is sequentially produced as a by-
product of the manufacturing of steam or other
power to be used in an industrial process. Thus, the
industrial steam plant serves two functions. It sup-
plies process heat to the host, but it also generates
electricity which is available to the grid to be mar-
keted elsewhere. Cogeneration of steam and elec-
tricity had been declining in the 1970’s. This decline
was a result of the preference of industry to buy
rather than to generate electricity during earlier
periods of declining electricity prices. Generation
of electricity from small power production was
thought desirable not only because it would en-
hance energy independence, but because it would
involve the use of fuels which were considered to
be more environmentally desirable. Principal
among these were small scale hydroplants, solar,
wind, and biomass units. Because these plants are
usually small scale and away from larger central-
generating units, they are often referred to as dis-
persed renewable energy generators.

It was the purpose of PURPA to assure that nonu-
tilities who either cogenerated or used dispersed
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renewable generation would be able to sell their
product to utilities if the power could be produced
at competitive prices. This was accomplished under
section 210 by requiring that a utility offer to buy
this power at a rate which would not exceed the cost
to the utility of generating its own electricity or the
utility’s “avoided cost.” By employing this concept
of avoided cost the consumer was protected in that
the electricity purchased would not be more expen-
sive than the cost of power which the utility would
have generated on its own. 101 

Administrative responsibility for the implementa-
tion of section 210 was given to the Federal Energy
Regulatory Commission (FERC). FERC was to des-
ignate which cogeneration and small power pro-
duction facilities met the criteria of the law and
designate them as qualifying facilities (QF). While
FERC would designate the facilities, it was up to
each State’s regulatory commission to determine
how it would calculate avoided costs.

Because PUHCA would create major burdens for
nonutilities who wished to develop qualifying fa-
cilities, PURPA specifically exempted in section 210
developers of QF facilities from PUHCA. If this had
not been done, then nonutility companies wishing
to develop QF’s would have been forced to submit
themselves to SEC regulation which in most in-
stances would have forced them to divest them-
selves of their nonutility related business—which,
at least for cogenerators, was their principal busi-
ness activity. FERC’s regulations also allowed a
utility to participate as a partial owner of a QF so
long as its ownership share did not exceed 50 per-
cent. Many utilities responded to PURPA by creat-
ing subsidiaries through which they could invest in
such projects.  Registered holding companies were
not allowed this option until 1986 when federal
legislation amended PUHCA to permit holding
companies the same rights as public utilities.102

Under PURPA a significant amount of new gener-
ating capacity was developed during the 1980’s.
The Department of Energy estimated more than
20,000 megawatts of QF capacity or the equivalent
of 20 large nuclear or coal-fired plants had been
built in the 1980’s.103 Much of this new capacity was
built in areas where there was a need for new
generating capacity. In areas where new capacity
was not needed, the price received by QF’s for their
power would have been equal only to the costs of
operating the excess capacity of the utility as that
would be the only expenses that could be avoided.
In capacity-short areas the avoided cost could in-
clude both the operating costs as well as the cost of
construction needed to bring the QF on line.

Advantages of Independent
Generation Under PURPA

During the 1980’s, utilities had strong reasons to
consider acquiring their additional power from in-
dependent producers rather than building addi-
tional capacity on their own under State rate
regulation. Under traditional utility regulation,
when a utility built new generating capacity it
would be allowed to place the cost of that new
capacity into its rate base. The State regulatory
commission would then apply a rate of return on
that base which the utility was allowed to earn
through its rates. During this period  public utility
commissions began to disallow all or part of the cost
of new capacity when the utilities petitioned to
have those costs added to their rate bases. This was
the case when utilities had expected demand to
grow faster than it did and not all of the new
capacity which was built was needed at the time it
was ready to come on line. The public utilities
commissions would then disallow inclusion of the
cost of excess capacity in the rate base, declaring it
to have been an imprudent investment. The so-
called “prudence reviews” made many utilities
wary of building additional capacity which would
be subject to State regulation.104
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In addition, the utilities complained that there was
no incentive in the system of State regulation which
would encourage them to reduce costs because
they would receive no reward for so doing. As a
result, the utilities complained that they had very
little incentive to take the risk of building new
generating capacity on their own.105 On the other
hand, production of power by an unregulated in-
dependent producer would not only avoid the pru-
dence reviews of State public utility commissions,
but would grant to the developer the financial fruits
from developing new technologies which resulted
in more efficient and less costly generation.106

As the 1980’s drew to a close, much of the surplus
generating capacity had been absorbed. This pre-
sented a challenge to State regulators as they
sought to determine what avoided costs should be
for QF’s.  Most of these regulatory commissions
established administrative rules employing formu-
las to determine avoided costs. These formulas
were designed to determine what the cost would
have been to the utility had it not bought the power
from the QF, but instead had built its own generat-
ing capacity. In essence QF’s were competing
against hypothetical plants which utilities might
build. Recognizing the artificiality of this approach,
States began to move toward competitive bidding
as an alternate way of establishing what the appro-
priate price would be.107 By allowing both QF’s as
well as other independent power producers (IPP’s)
to bid on the provision of additional power, a more
appropriate method was employed for setting the
prices which QF’s and IPP’s could receive.108  

As noted previously, because of the provisions of
PURPA, only certain technologies employed in cer-
tain types of plants could qualify for QF status.
Utilities and public utility holding companies, as

well as nonutility providers, could, to a limited
degree participate in the QF market without run-
ning afoul of PUHCA but their options were se-
verely limited. These limitations caused the
Department of Energy to conclude that the compe-
tition in electrical generation created by PURPA
had been beneficial because it: 

rewards economically efficient innovations
and generating technologies, facility siting,
control of construction costs, and the use of
waste resources as fuel. Elimination of
PUHCA constraints on firms that would oth-
erwise consider entry into generation markets
could broaden that competition initiated un-
der PURPA to include any firm using any fuel
and any generating technology.109  

The Department concluded that both the producer
and consumer would benefit due to the improved
efficiency if the 1935 Act could be modified.  

The Johnston Bill  
In the fall of 1989, Senator J. Bennett Johnston intro-
duced the Competitive Wholesale Electric Genera-
tion Act of 1989 as an amendment to Senate Bill 406.
At the time of its introduction, the Senator ex-
plained the case for modifying PUHCA:

 [t]he Holding Company Act effectively bars
the development of independent power pro-
ducers (IPP’s). In so doing, it prevents most
future opportunities for beneficial competi-
tion and wholesale power markets.110

The bill recognized that the two main dissatisfac-
tions with PUHCA were the restraints that it placed
upon diversification into independent power pro-
duction by existing public utility holding compa-
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nies, and the barriers erected to nonutilities wishing
to enter the market but unwilling to do so because
they would be brought under the provisions of
PUHCA.111 Thereby, PUHCA restricted interested
parties from becoming part of the utility industry.
It restricted competition and kept current utility
companies from making acquisitions they felt
would be beneficial to both their stockholders and
consumers.

Unlike previous legislation, the Johnston Bill did
not seek to repeal PUHCA.  The primary change
proposed was to allow for holding companies to
acquire or invest in independent power producers.
As Senator Johnston stated, “the bill was narrowly
crafted to achieve this purpose.”112 This was to be
done by creating a new class of producer called the
exempt wholesale generator (EWG) which was de-
fined as any corporate person engaged exclusively
in the wholesale generating business.  Senator
Johnston used the term EWG in place of IPP, Inde-
pendent Power Producer, to draw a legal distinc-
t ion between the two,  as  there could be
independent (nonutility) power producers who
would not be exempted under the 1935 Act. Affili-
ates of existing regulated holding companies were
not allowed to automatically be reclassified as
EWG’s. The bill made it clear that only EWG’s were
to be exempted from the provisions of PUHCA and
exempted all EWG’s from the provisions of the 1935
Act.  

The legislation provided that any EWG which was
also in a retail utility’s rate base had to receive
approval from the appropriate State regulatory
commission before it could be exempted from
PUHCA. The bill was more limited in scope and
application than previous legislative attempts, but
it did provide that nonutility companies could de-
velop EWG’s without coming under the provisions
of PUHCA and exempt holding companies could
also develop EWG’s without losing their exemp-
tion from PUHCA. With modifications, the
Johnston legislation became the basis for the
PUHCA reform provisions which were included in
EPACT.

The Debate Over Jurisdiction
Johnston’s bill would have significantly opened
competition in electrical generation as entities own-
ing no utilities other than EWG’s could avoid the
substantial regulations which PUHCA requires of
utility holding companies, and utility holding com-
panies would also be permitted to acquire EWG’s
free from PUHCA regulations.113 The sharpest op-
position to the Johnston Bill was over the question
of jurisdiction. The economic issues raised by the
Johnston Bill are discussed in the next chapter. The
National Association of Regulatory Utility Com-
missioners (NARUC) led the campaign, seeing this
legislation as a further move toward Federal pre-
emption of State regulatory prerogatives.114 As one
spokesman for NARUC put it:
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The notion of increasing utility wholesale
transactions subject to Federal regulation, at
the expense of traditional rate base generating
facility construction pursuant to State review,
raises deep concerns on the part of State regu-
latory commissions on their future authority
to effectively oversee the utilities operating
within their jurisdictions.115  

The Executive Committee of NARUC passed a
resolution expressing their strong opposition and
calling for the addition of four provisions to the
legislation:

• Allowing each State commission the right
to review the prudence of wholesale pur-
chases by any utility under its jurisdiction.

• Preserving State commission’s is right to
continue to:

– conduct bidding programs
– require least cost planning
– determine the appropriate technology

and fuel mix for generation
– ensure system reliability
– restrict or prohibit affiliate transactions
– approve any transfer of utility assets.

• Granting each State commission the right
to review the books and records not only of
the operating utility but of the holding
company and any of its nonutility affiliates
as well.

• Authorizing regional compacts to regulate
multi-State holding companies.116

The concern of the State regulatory commissions
stems from certain Supreme Court cases which
limited their ability to rule on issues which had

already been adjudicated before the Federal Energy
Regulatory Commission.  The principal case con-
cerned Mississippi Power and Light Co.  v. Mississippi
ex rel. Moore , 108 S. Ct. 2428 (1988). In this case
Mississippi Power and Light developed and oper-
ated the Grand Gulf nuclear generating facility and
sold electricity to four operating companies which
were part of the Middle South Holding Company.
The Supreme Court decided that the State regula-
tory authorities could not review the allocation by
FERC of the cost of Grand Gulf among the four
operating companies.  A similar case involved
Nantahala Power and Light Company.117 In this
case two subsidiaries of the Alcoa company pur-
chased power from the Tennessee Valley Authority
(TVA) and had entered into an agreement allocat-
ing the costs of the power among them. This agree-
ment was accepted by FERC. When North Carolina
attempted to reduce the cost that had been assigned
to Nantahala by using a different allocation of the
cost of the TVA power, the Supreme Court over-
ruled the State commission on grounds that it could
not alter allocations already made at the Federal
level. These two decisions, in combination with an
earlier one118 which established the “filed-rate doc-
trine” prohibiting States from challenging whole-
sale costs which were established as just and
reasonable by FERC, led the States to conclude that
utilities would be able to avoid State regulation by
purchasing power from unregulated independent
power producers selling power across State
boundaries.119

It should be noted that the States were not bereft of
the capacity to review cost and rate decisions estab-
lished by FERC. State regulators were allowed to
inquire into a regulated utility’s wholesale pur-
chasing practice to determine whether or not a
decision to purchase power from a specific source
was prudent or whether there was a less expensive
source of power which should have been selected
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instead.  The Pike County doctrine had been estab-
lished in a Pennsylvania State court.120 Recogniz-
ing that the Pike County doctrine could be an
effective tool, State regulators sought to have it
codified in Federal law to prevent the Supreme
Court from prohibiting State regulatory review of
purchases made by an integrated, interstate hold-
ing company and approved by FERC. 121 NARUC
also felt that the holding companies would develop
subsidiary companies to establish EWG’s to sell
across the State lines and thus be subject to FERC,
rather than State regulations which NARUC felt
“...in the past, to be less than aggressive from the
point of view of the affected State regulators.”122 

The likelihood that State authority would be eroded
under PUHCA reform was challenged by the De-
partment of Energy (DOE), which cited the contin-
ued authority of State public utility commissions to
review the processes for competitive procurement
of new capacity as would take place under the
Johnston Bill. In addition, the States would have the
capacity to review any restructuring plans involv-
ing utilities under their jurisdiction, which sold
power at retail. If the State commissions needed
additional authority, they would be able to petition
their State legislatures for additional power.  DOE
concluded “it is by no means clear that PUHCA
amendment would erode State authority over utili-
ties in favor of regulation by FERC.  Rather, it
would enable—but not require—a rearrangement
that would leave many critical functions in State
hands.  In particular, the basic choices of how best
to meet long term electric supply needs for retail
sales would remain in the hands of the State and the
utilities under its jurisdiction.”123

Recognizing that the market for producing electric-
ity had been  fundamentally altered in recent years,
NARUC proposed that the Johnston Bill be
amended to authorize States to jointly regulate ad-
ditions to generating capacity made by holding
companies, which included EWG’s. This proposal

recognized that utilities usually plan capacity addi-
tions using a system- wide approach, rather than on
a State-by-State basis. Under PUHCA reform the
systems would extend beyond State boundaries,
including facilities located many jurisdictions away
from the ultimate retail seller.  The holding com-
pany would be able to decide to expand capacity
without appropriate review by the State regulatory
body where the retail customers of the operating
utilities were located unless the State regulatory
commissions could join together to review whether
or not the decision to build new capacity was rea-
sonable and prudent.

Recognizing this, the New Orleans City Council
requested that the Johnston Bill be amended to
allow the voluntary formation of regional compacts
of State regulatory commissions. The compact
would be granted the capacity to regulate the hold-
ing company’s generation planning decisions, and
to perform cost allocations among the wholesale
subsidiaries to the operating companies. Further,
the compact would be empowered to conduct pru-
dence reviews of the construction and power pur-
chasing decisions made by the holding companies
and/or their subsidiaries.124 The decision of the
regional regulatory authority would be binding
upon FERC, the respective State regulatory com-
missions, the holding company, and the operating
subsidiaries. Legislation to establish these regional
compacts was introduced in the 98th Congress125

which provided that two or more States could enter
into a multi-State regulatory company to approve
power supply plans for the utilities which operated
jointly in their States. The regional authority would
be allowed to regulate the rates for all wholesale
power transactions for utilities operating within
their jurisdictions and to require that the authority
order utilities to provide transmission services.
While not supporting any PUHCA reform, the State
legislative authorities sought inclusion of this rec-
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ommendation in any proposal to substantially
amend PUHCA.

PUHCA Reform in the National
Energy Strategy Public Hearings
On July 26, 1989, President Bush directed the Sec-
retary of Energy to develop a comprehensive Na-
tional Energy Strategy for the nation.  Consistent
with this charge, the Department held 15 public
hearings at various locations throughout the coun-
try and heard from more than 375 witnesses.  In
addition, the Department received over 1,000 writ-
ten submissions.  The hearings represented a broad
base of input from State and local officials, con-
sumer organizations, as well as business and indus-
try. The results of these hearings were summarized
in an interim report.126 Regarding reform of the
Public Utility Holding Company Act, as could be
anticipated, the Department received conflicting
input. The supporters of reform felt that “...modifi-
cation of the Public Utility Holding Company Act
of 1935 (PUHCA) would accelerate the trend to-
wards competition in wholesale markets....”127

Other reform advocates noted that utilities were
reluctant to build baseload plants because of the
uncertain regulatory treatment of construction
costs under the traditional forms of regulation.
Various witnesses took the position that additional
generating capacity should not be built by tradi-
tional utilities, but through an expansion of inde-
pendent power production which would lead to a
more competitive market.128

Opponents of modification of PUHCA contended
that reliance upon independent power producers

would lead to an electricity supply which was both
untested and questionably financed. In addition,
numerous witnesses asserted that increased reli-
ance on non-traditional sources of electric supply
would lead to an overall diminution of system reli-
ability. Several contended that independent power
producers had undue financial advantages because
they could employ higher fractions of debt in their
capital structures than could traditional utilities.
And others felt that reform of PUHCA would lead
to self-dealing between holding companies and
their subsidiaries which would not be in the best
interest of consumers.129 These arguments are dis-
cussed in detail in the following chapter.  

Conclusions
While the late 1980’s saw a change in the primary
reasons advanced for change in PUHCA reform,
the debate intensified rather than subsided. The
success of PURPA in creating a new group of elec-
tricity generators led to requests for modification in
PUHCA which would allow traditional utilities to
participate in this type of generation as well as
other independent power projects without running
afoul of the Act. Substantial opposition developed
when Senator Johnston introduced legislation to
create a new class of independent generators from
the Act. Concern was particularly acute about the
effect this law would have on the ability of States to
continue to regulate companies with non-regulated
affiliates which could be located in other States. The
Johnston bill became the catalyst for the reform of
PUHCA which followed as many of its provisions
were ultimately included in EPACT.
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6. Economic Issues and The Reform of PUHCA

The John ston pro posal for es tab lish ing ex empt whole -
sale gen era tors (EW G’s) fo cused the de bate.  This pro -
posal was more sub tle than its prede ces sors. It left in tact
the 1935 Act but al lowed for a new ex empt class of gen -
er ator to de velop which were not con strained by the re -
stric tions of PUHCA or PURPA. Sup port for this
ap proach was part of Presi dent Bush’s Na tional En ergy
Strat egy (NES).130 In clu sion of this more mod est pro -
posal for al ter ing PUHCA lim ited the scope of the de bate 
to what prob lems would be cre ated if this new type of In -
de pendent Power Pro ducer (IPP) was able to de velop
free from the re stric tions of the Act. This chap ter fo cuses
on the ma jor is sues in that dis cus sion: op era tional and fi -
nan cial re li abil ity, sys tem re li abil ity, trans mis sion ac -
cess, and by pass. It sum ma rizes the open ness and
evi dence mar shalled by both sides in sup port of their po -
si tions.

Operational Reliability
Op era tional re li abil ity is de fined sim ply as the abil ity of
an IPP to pro duce elec tric power when re quested.131

Some op er at ing utili ties are wor ried that if they were
forced to con tract for power with IPP’s, or if IPP’s are
part of a hold ing com pany, the IPP’s will not be able to
gen er ate power on a con sis tent ba sis in or der to en sure
re li able serv ice to the utili ties’ na tive load cus tom ers.
Those who de sired to amend PUHCA took ex cep tion to
claims of un re li abil ity. They pre sented data which in -
cluded in for ma tion which they claimed showed that
IPP’s are con sis tently re li able and, in some cases, more
re li able than utili ties them selves.132  

Ac cord ing to these sources no nu til ity gen era tors showed 
first- rate per form ance, es pe cially in times of emer gency. 

In sup port of this po si tion cer tain ex am ples were cited. In 
1988, when Hur ri cane Gil bert struck the Texas Gulf
Coast, all but one of Hous ton Light ing and Pow er’s
(HL&P) con tracted co genera tors’ stayed on line. In fact,
a number of the co genera tors in creased their out put to
HL&P.  How ever, HL&P down graded the co genera tors
per form ance and stressed the fact that some co genera tors 
in formed the util ity that the Hur ri cane might force them
to shut down, a con trac tual op tion which was al lowed in
cases of im mi nent dan ger to per son nel. Yet many, in re -
port ing the situa tion, in ferred from HL&P’s state ments
that all the co genera tors had ac tu ally gone off line, leav -
ing them stranded with out the much needed power.133

Dur ing the un usu ally cold first week in Feb ru ary, as
HL&P’s gen era tors ap proached ca pac ity, seven co -
genera tors in creased out put by up to 25 per cent more
than the con tracted level of out put. Again, HL&P stated
that the co genera tors did noth ing “above the call of duty” 
but had done what was “ex pected of them.”134

There are other ex am ples which are given by IPP ad vo -
cates to bol ster the case for the re li abil ity of in de pend ent
power sources. In Feb ru ary of 1989, South ern Cali for nia
Gas cut its de liv ery of natu ral gas to South ern Cali for nia
Edi son (SCE).  SCE called upon and re ceived the sup port 
of its con tracted QF’s. The QF’s were able to in crease
out put, and SCE was able to meet its cus tom ers’ elec tric -
ity de mand.135 Pa cific Gas and Elec tric (PG&E) praised
its QF’s af ter an earth quake struck North ern Cali for nia
in Oc to ber 1989. Eight of eight een QF’s re mained on
line con tinu ously through out the quake. The re main ing
eleven were back on line within 1 to 48 hours.136 

There are cases where, in emer gen cies, some IPP’s failed 
to sup ply power.  How ever, failed gen era tion was not the
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rea son given in the trade press, but the fail ure of the
utility- owned trans mis sion lines.137 Emer gen cies, how -
ever, are not the only time IPP’s are re li able.138 A com -
pari son of avail abil ity—the per cent age of to tal time a
gen er at ing source is avail able to pro duce power—be -
tween utili ties and IPP’s shows that IPP’s are more re li -
able. Data pro vided by the sup port ers of IPP’s found that
IPP wind gen era tors in Cali for nia have an avail abil ity of
95 per cent and IPP’s in Texas have avail abil ity of 96 per -
cent.139 Data from the in dus try claims that over all, IPP-
 owned coal units run at 90 per cent or more avail abil ity.
By com pari son, utility- built coal plants run at 75 to 80
per cent avail abil ity, nu clear plants at 55 to 60 per cent,
and natu ral gas or oil at 80 to 90 per cent. 140

This data not with stand ing, utili ties have le giti mate con -
cerns as to the re li abil ity of IPP’s as the data cited by
IPP’s are based only on a small number of no nu til ity gen -
era tors and may not be rep re sen ta tive of how re li able
IPP’s could per form in an ex panded mar ket. Utili ties,
there fore, ex pressed three ma jor con cerns about the op -
era tional re li abil ity of IPP’s.141  Each is dis cussed be -
low.

Overreliance on Single Fuel
IPP’s will be de pend ent on low- cost, sin gle type fuel and
thus will be vul ner able to shifts in price and/or sup ply,
con tend those who are con cerned about re li abil ity. One
util ity ex ecu tive tes ti fied that IPP’s would be “vul ner -
able” to fuel cost in creases es pe cially if fuel short ages of
the 1970’s were to again oc cur.142 Not ing that many
IPP’s would proba bly be fu eled by gas, he stated that
natu ral gas prices in creased by 1,200 per cent from 1973
to 1983 and, in his opin ion, IPP’s would be fi nan cially
bur dened by such high fuel costs should they  re cur.  Ei -
ther an IPP would have to close or the in crease in fuel
prices would have to be passed on to the util ity and ul ti -
mately to the rate payer. The rate payer, sup pos edly a
main bene fac tor of IPP power, would be come the chief
loser in such a situa tion.

Crit ics of this view felt that leg is la tion which in creased
the number of IPP’s would lead to more di ver sity in IPP
fuel choices.  An other util ity ex ecu tive called this a fal -
lacy.143 He stated that, be cause IPP’s gen er ate only for
profit, they would build low- cost, small plants which are
in ex pen sive to op er ate, and natu ral gas- fired plants fit
such a de scrip tion. In creas ing IPP gen er at ing ca pac ity,
there fore, would ac tu ally ac cen tu ate fuel vul ner abil ity
and thus com pro mise the re li abil ity of the sys tem.
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The ar gu ment that all IPP’s will be come re li ant on a sin -
gle fuel source, spe cifi cally natu ral gas, thus leav ing the
power in dus try vul ner able to shifts in sup ply or cost is
open to de bate.  Utili ties con trol the spe cif ics of power
con tracts.144  For ex am ple, they may de ter mine the type
of fuel used by the IPP.  Utili ties, also, can spec ify pref er -
ence for cer tain types of fu els in their re quests for bids, a
pol icy al ready in sti gated by Vir ginia Power.145  Utili ties
may use other meth ods as well, such as  re quir ing an IPP
to get a long- term fuel con tract or de velop fuel stor age
fa cili ties in or der to  en sure fuel- cost sta bil ity.146 Crit ics
of these utili ties re spond by charg ing that utili ties have
been less fair in their criti cism of IPP’s choice of natu ral
gas, con sid er ing that two- thirds of fu ture utility- owned
gen era tors are pro jected to be gas- fired.147

En ergy In for ma tion Ad min istra tion (EIA) data does not
sup port the per cent age of new units built by utili ties
which will be gas- fired.  Dur ing the next 10- years, utili -
ties have in di cated that they will add 44,255 mega watts
of new ca pac ity of which 49 per cent will be gas- fired.
Gas tur bine and com bined cy cle units will ac count for 61
per cent of the new ca pac ity ad di tions.148  Even so the
utili ties have made plans for sub stan tial use of natu ral
gas.  

Sena tor John ston ac knowl edged that “one of the chief
criti cisms is that the leg is la tion will some how re sult in a
dan ger ous over re li ance on natu ral gas- fired fa cili -
ties.”149  Natu ral gas, he felt, would be come a grow ing
source of elec tric gen era tion no mat ter who con structed
the plants be cause of its cost, avail abil ity, and de sir able
en vi ron mental char ac ter is tics.  With out PUHCA amend -
ments de vel op ers of in de pend ent power were vir tu ally
forced to build gas- fired QF’s un der PURPA.  The terms
of most co genera tion plants do not ex ceed 10 years
which fa vors the lower ini tial cost plants which use gas.
Af ter PUHCA re form EW G’s could have longer term fi -
nanc ing op tions which would open in de pend ent power

to the higher ini tial cost plants which would proba bly use 
coal.  

Impairment of Obligation to
Serve

Utili ties are re quired by law to pro vide their base load
cus tom ers with re li able serv ice.  IPP’s have no ob li ga -
tion to serve and thus may dis con tinue gen era tion at any
time.  Utili ties still are ob li gated to serve their cus tom ers
and “the ob li ga tion to serve”, con tend the utili ties, means 
pro vid ing con tin ual, re li able serv ice.150  Crit ics of IPP’s
feel that if IPP’s no longer find it prof it able to pro duce
power, they will dis con tinue op era tions, leav ing utili ties
and their cus tom ers in the dark.  The ar gu ment that since
IPP’s have no re quire ment to serve they are un re li able is
also con sid ered ques tion able by their sup port ers.  Be -
sides the con trac tual ob li ga tion re quir ing IPP’s to per -
form re lia bly, they also have fi nan cial in cen tives to be
re li able.  To day, power is usu ally pur chased through a
performance- based con tract; IPP’s, there fore, only
profit when they pro duce, thus cre at ing a defi nite in cen -
tive to per form.151  Fur ther more, some con tracts con tain
pro vi sions for fi nan cial pen al ties if an IPP fails in its con -
trac tual ob li ga tion to pro vide power on time and main -
tain stan dards of op era tion and main te nance.152 IPP’s
which be come EW G’s un der EPACT may be part of a
hold ing com pany sys tem which will fur ther in crease
their in cen tive to be re li able as the com pany which con -
trols the EW G’s will also con trol the op er at ing utili ties.

Start-Up Reliability
Even at con cep tion IPP’s are not re li able, as they may not 
ad vance be yond the start- up or con struc tion stage, con -
tend those who ques tion the re li abil ity of IPP’s.

IPP proj ects have to be con structed bef ore they can gen -
er ate. Start- up re li abil ity has been a prob lem, and utili -
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ties and other crit ics are quick to point it out. For
ex am ple, in 1987, Bos ton Edi son con tracted for power
with nine IPP’s.  By the end of 1989, six of the proj ects
had failed due to fi nan cial trou ble and/or siting dif fi cul -
ties.153 In 1988, four IPP’s who had en tered into con -
tracts with Vir ginia Power were un able to come on line
due to their in abil ity to get ac cess to the grid.154  

Sup port ers of PUHCA re form feel that de spite the tribu -
la tions that Bos ton Edi son faced, the prob lems of start-
 up re li abil ity can be reme died. First, utili ties, through
close re view of a pro ject’s fi nanc ing, de sign, and past
rec ord, could at least elimi nate those proj ects that are ob -
vi ously go ing to be less re li able than oth ers.155 If, af ter
an in ves ti ga tion, a util ity wishes to en ter into an agree -
ment with an IPP, con trac tual ar range ments can spec ify
start- up re li abil ity and op era tional re li abil ity.156 For ex -
am ple, many utili ties and some States re quire the IPP to
pro vide ear nest money—i.e., an up front de posit to be
paid to the util ity in case of fail ure in or der to re im burse it 
for the risk, proof that they (IPP’s) have a se cured lo ca -
tion for the plant and have filed ap pli ca tions for all nec es -
sary per mits.  Fur ther more, to quell utili ties’ fears
con cern ing main te nance and equip ment, utili ties can
spec ify in the con tract the type of equip ment used and the 
main te nance stan dards also. Even so, these con tracts can
only spec ify stan dards and pro vide pen al ties, but they
can not nec es sar ily en sure per form ance.  

Financial Reliability
Like op era tional re li abil ity, the fi nan cial re li abil ity of
IPP’s is a very di vi sive is sue.157 Utili ties are con fined by
regu la tions and mar ket forces to roughly a 50/50 debt- to-
 equity ra tio due to the high risk in volved with earn ings
that are re li ant on un pre dict able sales.158 The logic be -

hind this regu la tion is that in ter est pay ments on debt
must be paid when due no mat ter what the fi nan cial cir -
cum stances of the util ity. Dur ing the 1930’s, many utili -
ties used debt fi nanc ing al most ex clu sively, and as a
re sult had fixed pay ments which they could not meet
when the Great De pres sion hit, forc ing down reve nues.
IPP’s, how ever, are not regu lated as to the amount of
debt they may in cur. 159 The com monly held be lief is that 
IPP’s will carry 90 per cent or more of non re course debt
in or der to take ad van tage of the tax de ducti bil ity of debt
in ter est pay ments.160 Be cause IPP’s are likely to be so
highly lev er aged, those who op posed amend ment to
PUHCA felt that the IPP’s, fi nan cially, would be un sta -
ble.

Pro po nents of PUHCA re form ar gued that one of the ba -
sic prem ises of the op po si tion—that IPP’s will be re ly ing 
on at least 90 per cent of non re course debts—is wrong.  In 
a re sponse to ques tions posed by the Sen ate Com mit tee
on En ergy and Natu ral Re sources, a state ment was made
that most IPP’s have a 75/25 debt- equity ra tio, and to fi -
nance a proj ect with more than 80 per cent debt “would
re quire an ex tremely strong power con tract....”161  When 
asked the same ques tion, a Chief Ex ecu tive Of fi cer of a
com pany which com monly uses IPP’s said that IPPs
carry be tween 70 and 85 per cent debt.162 Fur ther more,
pro po nents ar gued, the op po nents to amend ment con -
tinu ally made the im plicit as sump tion that the IPP will
main tain high lev els of debt “over the life of the proj -
ect.”163  As an IPP re tires its debt, the eq uity in the proj -
ect in creases un til the IPP is com pletely fi nanced by 100
per cent eq uity. Utili ties, by con trast, main tain roughly
50 per cent or more of debt through out the en tire life of
the proj ect.164 IPP’s could main tain a high debt ra tio if
they con structed new fa cili ties out of cash flow rather
than pay ing down debt.
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The ar gu ment over the ex act amount of IPP debt that will
be in curred aside, there re main three fun da men tal ques -
tions raised by the high lev er ag ing of an IPP:165

Does high debt lead IPP’s to be un sta -
ble both fi nan cially and op era tion ally?

The op po nents of PUHCA re form an swered “yes” to the
ques tion. The in sta bil ity of IPP’s due to fi nanc ing needs
no em piri cal evi dence but only a knowl edge of cur rent
events, said those op posed to amend ment, to prove that
PUHCA re stric tions should re main.166 The fear is that
IPP’s will put them selves into the same type of fi nan cial
bur den that Sav ings and Loans (S&L’s) faced in the
1980’s, so that even tu ally the whole sys tem must crash if
the IPP’s are un able to re pay their debt. Fur ther more, the
highly lev er aged power in dus try of the 1920’s and its
even tual de mise are what brought PUHCA into ex is -
tence in the first place, so ar gue some. To re peal PUHCA
would re turn the U.S. power in dus try to the early days of
pend ing fi nan cial dis as ter, ac cord ing to the crit ics of
change.

The anal ogy be tween IPP’s and other fi nan cially trou -
bled in dus tries is a ques tion able one which has no ba sis
in fact said the pro po nents of re form.167  S&L’s had no
fi nan cial re spon si bil ity be cause all the risk in volved
were shoul dered by the Fed eral Sav ings and Loan In sur -
ance Cor po ra tion. An IPP, on the other hand, has a fi nan -
cial re spon si bil ity to their share hold ers, a re spon si bil ity
which would in crease if they were part of a hold ing com -
pany.  When the same op po nents criti cized IPP lev er ag -
ing as simi lar to that of the power in dus try bef ore
PUHCA, they failed to un der stand that the lev er ag ing of
the 1920’s was on the hold ing com pany level which was
based on pa per and “not sup ported by un der ly ing as set
val ues.”168 The value of an IPP will be as set based. If

there was a prob lem with lev er ag ing it would be with the
hold ing com pany.  The ex ist ing rules for fi nan cial dis -
clo sure should re veal any prob lems of ex ces sive lev er ag -
ing.  

Does lev er ag ing cre ate a cost- of-
 capital ad van tage over utili ties for the
IPP?

A cost- of- capital ad van tage is sup pos edly con ferred on
IPP’s by Fed eral tax law due to the dif fer en tial treat ment
of debt and eq uity.169 Since utili ties are regu lated as to
the amount of debt they may carry, the IPP’s would be
the re cipi ent of  lower cost- of- capital since they would
use more debt and be able to de duct the in ter est pay -
ments.  For ex am ple if an IPP and a util ity were to build a
$100 mil lion gen er ator with the util ity rais ing half of the
capi tal cost from debt and half from eq uity while the IPP
used 80 per cent debt and 20 per cent eq uity and the in ter -
est rate on the debt was 8 per cent, then the value of the in -
ter est de duc tion (as sur ing a cor po rate tax rate of 28
per cent) would be $1.8 mil lion to the IPP but only $1.1
mil lion to the util ity.  There fore, utili ties con tend, IPP’s
will be at a sub stan tial fi nan cial ad van tage.  In fact, one
util ity ex ecu tive stated bef ore a Sen ate hear ing on
PUHCA that IPP’s “could have a cost- of- capital ad van -
tage over utili ties...of 20 to 30 per cent.”  Such an ad van -
tage would cre ate a sub stan tial pric ing bene fit for
IPP’s.170

How do IPP’s cre ate such a cost- of-
 capital ad van tage and main tain such
an enor mous debt?  

Ba sic fi nance the ory states that as debt in creases there is
a greater risk in serv ic ing the debt, thus the cost- of-
 capital should in crease.171  Utili ties ar gue, there fore, that 
the only way for the IPP to sus tain such high debt is to
shift the fi nan cial risk to the utili ties.172  The IPP thus can 
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and the con comi tant lock ing into a firm con tract...rep re -
sents the most sig nifi cant drain on the utili ty’s fi nan cial
flexi bil ity.”173  The “drain” is the fact that, as the utili ties
ac cept the de mand risk, their debt rat ings fall and their
cost- of- capital goes up as they must pay higher in ter est
rates when they bor row.174  The in creased bene fits from
ef fi ciency and lower rates to con sum ers which are ex -
pected to oc cur with the use of IPP’s  may not  ma te ri al -
ize.

Ac cord ing to ad vo cates of PUHCA re form utili ties are
able to avoid any fi nan cial risk as so ci ated with the pur -
chase of the highly lev er aged power.  For IPP con tracts to 
se ri ously af fect the fi nan cial sta bil ity of utili ties, the con -
tract agree ment must be viewed as a debt or li abil ity—an
“un con di tional ob li ga tion” to pay—by the util ity.  To
avoid the fi nan cial risk in volv ing debt in cur rence, which
is as sumed un der a “take- or- pay” con tract, utili ties to day 
sign performance- based con tracts des ig nat ing util ity
pay ment only for the power that is de liv ered.  In fact,
these con tracts can be can celed by the utili ties, as sum ing
they have any al ter nate gen er at ing source, for poor per -
form ance by the IPP, thus re duc ing the li abil ity.175

If they do not in volve take- or- pay, IPP pur chases may be
no dif fer ent from in teru til ity pur chases, both of which
are con trac tual ar range ments.  If firms rate cor po rate
debt (Moody’s or Stan dard and Poor’s treat the con tracts
as debt or quasi- debt) utili ties would sim ply as simi late
that in for ma tion into their de ter mi na tion of whether to
build or buy.176  Stan dard and Poor’s does not seem con -
vinced that con trac tual agree ments with IPP’s are debt:
“...S&P does not sim ply treat them (power con tracts)  as
debt equiva lents.”177   

PUHCA re form sup port ers con tend utili ties cur rently
show no signs of fi nan cial weak ness caused by pur chases 
from IPP’s or co genera tion.178  Ac cord ing to those ad vo -

cates of re form, since the en act ment of PURPA in 1978,
the power con tracts with QF’s have not been con sid ered
debt or have they af fected the cost- of- capital of a util ity.
Two sup port ers of pur chas ing power from IPP’s re -
ported that utili ties which have pur sued power con tracts
with IPP’s have, since 1985, seen their bond rat ing ex -
ceed the in dus try av er age and may have ac tu ally been
able to in crease their credit rat ing.179  
Re cent evi dence casts doubt on this con clu sion.  In Sep -
tem ber of 1992, Moody’s In ves tors Serv ice low ered the
debt rat ings of Con sum ers Power Com pany, Vir ginia
Power Com pany, Or ange and Rock land Utili ties, and
South ern Cali for nia Edi son in part be cause of the risks
as so ci ated with their pur chase power con tracts with the
IPP’s.  This is pri mar ily due to the fail ure of util ity regu -
la tors to rec og nize that utili ties will have to be al lowed a
higher profit mar gin on the to tal busi ness or a higher re -
turn on rate- based as sets if they are to be ade quately
com pen sated for the risks of pur chase power.180

There are fi nan cial risks as so ci ated with pur chased
power de pend ing on the terms of each con tract.  While
these agree ments will not ap pear as debt un der the Gen -
er ally Ac cepted Ac count ing Prac tices (GAAP), many
analy sis will con sid er them to have very simi lar im pacts
to debt on the fi nan cial vi abil ity of the com pany.

System Reliability
Whereas op era tional re li abil ity is con cerned with how
de pend able a sin gle IPP or gen er at ing source is, sys tem
re li abil ity deals with to tal in te gra tion of all gen er at ing
sources in con junc tion  with trans mis sion and dis tri bu -
tion.181  Thus the ques tion of sys tem re li abil ity is
whether the en try of nu mer ous IPP’s into the power mar -
ket will im pact the power sys tem’s abil ity to pro vide
con sis tent, de pend able serv ice to na tive load cus tom ers
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(those cus tom ers liv ing in a utili ty’s serv ice area that it is
re quired to  serv ice).

The is sue of sys tem re li abil ity hinges on a sin gle word:
co or di na tion.  Most con cerns per tain ing to this de bate
cen ter on how co or di na tion, or lack thereof, of a larger
number of grid par tici pants will af fect the re li abil ity of
the sys tem.  As stated in an Of fice of Tech nol ogy As sess -
ment re port:

The great est chal lenge...is main tain ing the high
de gree of co or di nated plan ning and op era tion
among...sys tem com po nents.  If co or di na tion is
not ad dressed with ap pro pri ate care, the sys tem
may ex pe ri ence in creas ing costs and de creas ing
re li abil ity.182

To un der stand why co or di na tion is so im por tant, one
must first un der stand the na ture of elec tric ity and the
trans mis sion grid.  Since elec tric ity can not be stored, at
all times the sup ply of elec tric ity must match de mand.
Gen era tors are con stantly chang ing out put in or der to
main tain equi lib rium. Power pro duced by each in di vid -
ual gen er ator af fects the whole trans mis sion sys tem be -
cause elec tric ity fol lows the path of least re sis tance.
Since the trans mis sion grid con nects hun dreds of utili -
ties, elec tric ity pro duced by one util ity could eas ily
travel over an other utili ty’s lines, an oc cur rence called
“loop flow.” Loop flow has the ef fect of forc ing the util -
ity upon whom the flow has been im posed to re duce the
use of its own lines. Fi nally, the trans mis sion lines them -
selves have lim its. If a line is at ca pac ity and ad di tional
elec tric ity is forced on, the line will over load and pro tec -
tive de vices will shut it down and pre vent physi cal dam -
age. When the line goes down, there are fewer lines to
han dle the same amount of elec tric ity which may, in
turn, cause other  lines to over load. This cre ates a down -
ward spi ral or “cas cad ing out ages” which might lead to
sys tem fail ure. The whole power in dus try is a “slave to
the laws of phys ics.”  Each part of the sys tem is, in it self,
a key stone.  The break down of a sin gle com po nent can
cause fail ure of the sys tem or at least cause rapid ad just -

ment in or der to com pen sate for the fail ure.  Co or di na -
tion among power plant trans mis sion sys tem op era tors is 
para mount in or der to main tain sys tem re li abil ity.183  
The na ture of elec tric ity and trans mis sions lines are what 
con cern the utili ties most about sys tem re li abil ity and the 
in creas ing number of IPP’s. Will the IPP’s, in or der to
main tain the equi lib rium of elec tric ity, be “dis patch -
able” or will ing to go off and on line as de mand dic tates?
Can IPP’s be co or di nated into the sys tem in or der to miti -
gate these prob lems?

As sum ing in creased bulk power sales with more IPP’s in 
the mar ket, utili ties would have a per verse in cen tive to
con tract for power know ing that they will re ceive “free
flow” over other’s lines. Trans mis sion lines are lim ited
in their ca pac ity. If loop flow does oc cur over some utili -
ty’s lines, then its only op tion is to de crease the us age of
its lines or risk over load and the fail ure of its lines. How -
ever, if the util ity de creases its us age, ob vi ously, it de -
creases re li abil ity to its na tive load cus tom ers. Utili ties’
fears that loop flows will cause in sta bil ity in the sys tem
are not to tally un founded.184  Loop flows oc cur of ten in
the U.S. grids, es pe cially in the West ern In ter con nected
Sys tem.  With more IPP’s the prob lem of loop flows
could only ex ac er bate the claim of the crit ics.

Loop flows un de nia bly do ex ist and are a prob lem.  How -
ever, they can be miti gated ac cord ing to those who wish
to see more in de pend ent pro duc tion.  Again, through
very strin gent con trac tual ob li ga tions which spec ify the
ex act amount of ca pac ity that the IPP is to gen er ate,
when that power is to be gen er ated, and “trans mis sion
ac cess rights,” all of which have to be in strict co or di na -
tion with the whole in dus try, re li abil ity can be main -
tained.  If co or di na tion is prop erly un der taken,
com pen sa tion based on the op por tu nity cost of line us -
age, can be awarded to those utili ties which will bear part
of the cost of trans mis sion use by the IPP.185  Be sides
con trac tu ally main tained re li abil ity, tech nol ogy can help 
to curb the prob lem of loop flow.186  For ex am ple, a
phase shift ing trans former can ac tu ally di rect the flow of
elec tric ity on the trans mis sion lines.  In creased use of ad -
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vanced com mu ni ca tions tech nol ogy has helped to limit
loop flow even while bulk sales have in creased.  Fi nally,
high- power semi con duc tors, still in the de vel op ment
stage, can be used as “switches” to con trol the amount of
flow on a line.  A simi lar sys tem is be ing used on high
volt age di rect cur rent lines to al low “com plete con trol of
net work flow.”187

A sec ond ma jor con cern of utili ties is whether IPP’s will
be dis patch able.  To main tain re li abil ity, sup ply must al -
ways equal de mand, and the dis patch abil ity of gen er at -
ing sources is criti cal to that main te nance.  For pur chased 
power to be eas ily in te grated into the sys tem, the IPP
must be as dis patch able as any util ity gen er ator.  How -
ever, since IPP’s gar ner in come only as long as they gen -
er ate, utili ties feel that they will have a nega tive
in cen tive to re main on line, thus com pro mis ing the sys -
tem.

Dis patch abil ity is also es sen tial in or der to main tain the
proper fuel mix which leads to least- cost power pro duc -
tion for the sys tem.  Utili ties are con stantly chang ing the
fuel mix in or der to mini mize to tal pro duc tion costs.  If an 
IPP does not re duce its out put, how ever, a util ity may be
forced into us ing higher priced power.  Fi nally, if IPP’s
are not dis patch able, then an over load of the grid could
oc cur which might cause the sys tem to fail.  Utili ties’ fear 
of non- dispatchability stems from their ex pe ri ence with
PURPA which, at times, forced them to buy power even
if it was not least- cost.  Also, PURPA made no pro vi -
sions for “eco nomic dis patch.”188  Eco nomic dis patch is
based on the in cre mental cost of gen era tion op era tion
and al lows con tin ual main te nance of least- cost power
gen era tion.189

IPP’s ar gue that pro vi sions in the PUHCA re form leg is -
la tion do not force any util ity to buy power and, if power
is bought, dis patch abil ity is an op tion utili ties have.  The
De part ment of En ergy Sec re tary tes ti fied that to day

“em pha sis [on dis patch abil ity in power pur chase con -
tracts] is com mon.”190  IPP’s also point to the fact that
dis patch abil ity has be come a re quire ment in most power
con tracts.191  For ex am ple, all power con tracts en tered
into by Vir ginia Power in clude pro vi sions for com plete
dis patch abil ity.192  Fur ther more, ac cord ing to a re port by 
the Of fice of Tech nol ogy As sess ment, some IPP’s op er -
ate al most com pletely like any other util ity gen er ator as
far as dis patch abil ity is con cerned.193  

Lastly, IPP’s try to coun ter the utili ties’ fears of non-
 coordination and sys tem non- reliability by pro fess ing
other meth ods to main tain re li abil ity.  First, as in most ar -
gu ments,  IPP’s strongly be lieve in the power of the con -
tract.  A prop erly struc tured con tract can pro vide for
“smooth in te gra tion” and co or di na tion of an IPP into the
sys tem.194 To in crease re li abil ity, utili ties should try to
di ver sify their power con tracts as far as size and fuel mix
of gen era tors are con cerned.  By con tract ing with nu mer -
ous IPP’s, utili ties de crease the “sta tis ti cal prob abil ity”
of all the gen era tors’ com bined mega watts be ing un -
avail able in com pari son to a sin gle IPP of same size of
out put.  To com pen sate for the fail ure of one small IPP
would be eas ier than to try and do the same with one large 
gen er ator.  Re li abil ity is thus in creased with the greater
number of IPP’s with which a util ity has con tracts.195  By 
di ver si fy ing fuel mix, utili ties would de crease the prob -
abil ity that fuel price fluc tua tions or avail abil ity would
sig nifi cantly af fect re li abil ity.  IPP’s feel that utili ties
have the power to main tain re li able sys tems even with
pur chased power.196

Through out the whole ar gu ment over sys tem re li abil ity
both sides have one thing in com mon: nei ther truly
knows how open ing up the mar ket for power will af fect
re li abil ity. There is very lit tle hard in for ma tion to sup -
port a strong case for ei ther side.  Com pe ti tion for power
has only been a small per cent age of power pro cure ment,
and most ex pe ri ences un der PURPA were not free mar -
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ket pro cure ments of power, pro vid ing lit tle pre vious ex -
pe ri ence as to the ef fects of com peti tive pro cure ments on 
sys tem re li abil ity. The Of fice of Tech nol ogy As sess -
ment has con cluded that sys tem re li abil ity in a more
open mar ket is “un cer tain.” 197 

Self-Dealing and Cross-
Subsidization

Self- dealing and cross- subsidization are is sues that elicit
con cerns from a strange group of bed fel lows—IPP’s,
utili ties, and con sumer groups. They fear that utili ties
un der PUHCA re form will par tici pate in ques tion able
prac tices with IPP or EWG af fili ates that will hin der
com pe ti tion and bur den the rate pay ers with in creased
costs. Their fears are forged in the his tori cal fact that
such mis deal ings were ram pant in pre- PUHCA days and
were a con trib ut ing fac tor in the in sti ga tion of PUHCA.
Crit ics con tend that un der a re formed PUHCA, a re turn
to those de vi ant days is pos si ble be cause utili ties might
not be pre cluded from build ing and own ing EW G’s and
their ac tivi ties could fall out side ei ther ef fec tive Fed eral
or State regu la tion.    

Abu sive self- dealing in volves pref er en tial treat ment that 
a util ity con fers on its af fili ates. Such deals could in clude 
not only pay ing higher prices for con tracted power but
also giv ing le ni ent non price con tract terms such as pro -
vid ing the af fili ated EWG with the de tails of bid so lici ta -
tions or us ing a bid ding sys tem that is weighted to ward
the af fili ate. 198 In one situa tion a util ity was found by the 
State PUC to have acted im pru dently by giv ing “more
lib eral terms and con di tions” in re gard to the type of ca -
pac ity de liv ered by an af fili ated QF.199  The terms of the
con tract were viewed as lead ing to the as sump tion by the
util ity of un due risk,  with the con sum ers hav ing to bear
that risk in rates.200  Some of the non price pref er ences
in cluded the ter mi na tion of the 20- year con tract by the
QF af ter 12 years with out pen alty, and the al low ance of

the QF to uni lat er ally in crease ca pac ity with out con sult -
ing the util ity.201

Cross- subsidization is the shift ing of risks or costs from
the utili ty’s af fili ate to its rate pay ers.  For ex am ple, the
af fili ate could pur chase the serv ices of the utili ty’s de -
sign or en gi neer ing team at a rate much cheaper than
what they would have cost if pro cured in the mar ket.  In
such a scheme, the af fili ate gains un fair com peti tive ad -
van tage.  Grant ing such a cost ad van tage could main tain
op era tions of an in ef fi cient af fili ate or make the af fili ate
more prof it able.  Thus the whole pur pose of PUHCA re -
form, to bring least- cost, com peti tive power gen era tion
to mar ket,  could be  sub verted.  

Share hold ers rather than rate pay ers could bene fit if the
util ity shifts the risk in volved in in vest ment to the rate -
pay ers.202  This oc curs when the charges col lected by the 
util ity from its cus tom ers are then used by the hold ing
com pany to fi nance the EWG.  The cus tom ers pay but
the share hold ers of the hold ing com pany re ceive the
bene fit.  Cross- subsidization can also work in re verse if
share hold ers are made to give up part of their re turn to
sub si dize cer tain classes of cus tom ers.  For ex am ple,
gains ac crued to the share holder through in creased prof -
its by the af fili ate could be awarded to the rate pay ers, es -
pe cially large cus tom ers like manu fac tur ers, in or der to
in duce them to re main with the util ity.203  

The con tinua tion of strict regu la tory over sight by both
FERC and State regu la tors was seen as key to the pre ven -
tion of these abuses.  Util ity ex ecu tives felt that regu la -
tors have the author ity to pre vent self- dealing and cross-
 subsidies204.  The CEO of Vir ginia Power stated that his
com pa ny’s af fili ates are pre cluded by Vir ginia State
regu la tors from re spond ing to so lici ta tions for bids by
Vir ginia Power un less author ized to do so.  Pro tec tive
meas ures should not be so strict as to pre vent the rate -
payer from re ceiv ing the  maxi mum bene fits from con -
tracted power re gard less of whether the con tract ing IPP
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is an af fili ate or not.205  Fur ther more, the power of FERC 
in ap prov ing rates could help to con trol risk shift ing to
the rate pay ers, and the full ac cess by State regu la tors to
utili ties’ books as pro vided in PUHCA re form leg is la -
tion should con trol cross- subsidies.  Deal ings in volv ing
an in ter state trans ac tion could hin der the ef fec tive ness of 
State regu la tors.  A State, there fore, could be al lowed ac -
cess to the books if it can prove to a “Fed eral court that
such ac cess is needed to per form a State regu la tory func -
tion.”206        

Those who do not see a prob lem with self- dealing and
col lu sion see com pe ti tion help ing to con trol un fair prac -
tices.  In an open mar ket, com peti tors have the most to
lose from these prac tices.  It is to their ad van tage to in -
form regu la tors of pos si ble abuses by their com peti tors
and to as sist them in their in ves ti ga tion.  Such co op era -
tion should lead to a self- policing mar ket.207

Transmission Access
Trans mis sion ac cess was one of the most com pli cated is -
sues in the de bate over PUHCA re form.  Early in the de -
bate the is sue of trans mis sion ac cess was con sid ered a
dis tinctly sepa rate is sue apart from PUHCA re form.
Such a view, how ever, seemed para doxi cal con sid er ing
how in ter twined the is sues of sys tem re li abil ity and by -
pass are with trans mis sion ac cess.  The is sue causes nu -
mer ous shifts in po si tions with re spect to PUHCA
re form.  For ex am ple, some who sup ported PUHCA re -
form op posed such re form if it in cluded open trans mis -
sion ac cess.  Some op posed re form be cause the John ston
amend ment to PUHCA did not in clude trans mis sion ac -
cess.  Oth ers be lieve ac cess should be dealt with as a
sepa rate leg is la tive is sue, while oth ers be lieve it should
not be dealt with at all.208

De spite de vel op ing com pe ti tion in elec tric gen era tion
and re tail mar kets for elec tric ity, trans mis sion re mains as 
a natu ral mo nop oly. In most in stances the build ing of
com pet ing trans mis sion lines to bring serv ice to an area

would be re dun dant as well as costly to con sum ers. The
is sue was, “Will the com pe ti tion sought by the PUHCA
re form ers oc cur if ac cess to trans mis sion lines is not
open to all”?  Should the lines now owned and con trolled
by utili ties be come com mon car ri ers pro vid ing non dis -
crimi na tory serv ice not only to their owner but also to all
oth ers wish ing to use them? The De part ment of En ergy
pro vides this syn op sis:

Ad vo cates of in creased trans mis sion ac cess ar gue
that lo cal utili ties, through their con trol of trans -
mis sion lines, may re duce com pe ti tion and in -
crease their own prof its at the Na tion’s eco nomic
ex pense. Many utili ties dis agree, sug gest ing that
they are al ready al low ing con sid er able trans mis -
sion ac cess and that to do more could harm the re li -
abil ity of the sys tem and in crease the like li hood of
black outs.  They also ar gue that be cause com peti -
tive bid ding has been vig or ous, and be cause
whole sale buy ers have lo cally avail able al ter na -
tives to pur chases from dis tant utili ties (such as
self- generation, con ser va tion, or con tin ued pur -
chase from the lo cal util ity), more trans mis sion ac -
cess is not needed.  They point out that, in
con junc tion with the tra di tional ob li ga tion of the
util ity to serve, trans mis sion ac cess could cause in -
eq ui ties such as ‘stranded in vest ment’—that is, in -
vest ment in gen er at ing equip ment that was built in
part to serve cus tom ers that now seek other sup pli -
ers.209

The two po si tions in the de bate are (1) that ac cess should
re main a vol un tary ac tion as is cur rently prac ticed by the
utili ties, and (2) that trans mis sion ac cess should be com -
pletely man da tory and open for all to use. Both the po si -
tions will be dis cussed as well as three al ter nate
pro pos als.  

Many utili ties feel that the only way to main tain ef fi -
ciency and re li abil ity is for ac cess to re main vol un -
tary.210  The physi cal prop er ties of elec tric ity and trans -
mis sion lines re quire that at any given time out put equal
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de mand or the sys tem will run an in creased risk of fail -
ure. From the utili ties’ per spec tive, a com pro mise on
trans mis sion ac cess will nega tively af fect sys tem re li -
abil ity. With a vol un tary sys tem of ac cess, utili ties con -
tend that they will be able to main tain the bal ance needed
to in sure re li able serv ice.  Fur ther more, a vol un tary sys -
tem pro vides a fi nan cial in cen tive to utili ties to main tain
sys tem ef fi ciency be cause ex cess trans mis sion ca pac ity
be comes a po ten tiasl source of reve nue gen era tion for
them.211  

Utili ties op posed to open ac cess were con cerned with
how their ob li ga tion to serve na tive load cus tom ers
would be af fected212.  A vol un tary sys tem, utili ties be -
lieved, was the only way to main tain the rights of na tive
load cus tom ers, be cause the sys tem was based on the sale 
of ex cess trans mis sion ca pac ity which is above what is
needed to main tain na tive load re li abil ity. These utili ties
ob served that there has been sub stan tial growth in the in -
de pend ent gen er at ing sec tor with the vol un tary sys tem in 
place.  For ex am ple, from 1980 to 1987, no ti fi ca tion to
FERC of IPP pro duc tion in creased nearly 13,000 per -
cent.213 And since the en act ment of PURPA, no nu til ity
gen era tors have come to rep re sent 5 per cent of to tal gen -
er at ing ca pac ity.214 Fur ther more, from 1971 to 1985,
vol un tary ac cess to the grid given by the utili ties “in -
creased 192 per cent.”215

Con versely, IPP’s and pub li c power pro duc ers were an -
tago nis tic to the vol un tary ac cess sys tem.  In their view,
vol un tary ac cess was just a method that propa gated the
mo nopo lis tic con trol that the utili ties had on the trans -
mis sion sys tem.216  They feared that utili ties would un -
fairly use their mo nop oly power to hin der com pe ti tion in
bids for power.217 In 1988, for ex am ple, four IPP’s were
un able to ob tain trans mis sion ac cess in or der to ful fill

bids won from Vir ginia Power.218 Utili ties, in fact, are
not im mune to changes of mo nopo lis tic abuses.  In 1991,
Pub li c Serv ice of In di ana (PSI) com plained to FERC that 
it had un fairly been dis crimi nated against by Ameri can
Elec tric Power (AEP).  Ac cord ing to PSI, AEP only con -
tracted to pro vide trans mis sion ca pac ity for a 12 month
pe ri od, po si tion ing it self to be the only short term sup -
plier of en ergy.219

Fi nally, these groups are quick to point out that utili ties
are us ing the fact of the enor mous in crease in IPP pro -
duc tion no ti fi ca tion as a smoke screen.  No ti fi ca tion does 
not mean that an IPP has ac tu ally gone on line as they can
be hin dered by lack of de ferred trans mis sion ac cess.  In
fact, only about 40 per cent of the ca pac ity filed with
FERC be tween 1980 and 1986 came on line.220  Lack of
trans mis sion ac cess was not the only rea son why a huge
per cent age of power never came on line; siting and fi -
nan cial dif fi cul ties were oth ers.  

Be cause IPP’s ques tioned whether power gen era tion can 
truly be com peti tive in a mar ket where the trans mis sion
sys tem is owned by a few, they opted for open or man da -
tory ac cess to the grid for all.  Utili ties were ada mantly
op posed to such ac cess.  They claim that open ac cess
would lead to in ef fi ciency.221 Their ar gu ment for in ef fi -
ciency ba si cally rested on the same con cerns that they
had about sys tem re li abil ity by pass and, es pe cially, loop
flow.222 Open ac cess, which will only in crease the
number of grid par tici pants, would in crease the prob lem
of loop flow caus ing in creased grid fail ure with the
higher prob abil ity of black outs.223  Re call that sys tem
re li abil ity re quires ex ten sive co or di na tion on the part of
all gen er at ing sources. Open ac cess, utili ties feared,
would se verely erode co or di na tion, not only due to the
in creased number of par tici pants, but also due to a great
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number of the new par tici pants be ing non- dispatchable,
thus fur ther ex ac er bat ing the prob lem of loop flow.224  
Even if the grid were opened, utili ties still would own the
trans mis sion lines and would have the ob li ga tion to
main tain those lines. Two prob lems arose from this.
First, the open use of the lines by IPP’s would be, in ef -
fect, sub si dized by a utili ty’s rate pay ers, since it is these
cus tom ers who would pay through in creased rates to
main tain and de velop the lines.225 Sec ond, open ac cess
would be a dis in cen tive to a util ity to fur ther de velop its
grid.226 Why build more trans mis sion lines when utili -
ties would re ceive only lim ited use of the in creased ca -
pac ity while IPP’s would reap gains through free- riding?
This situa tion, how ever, was truly a di lemma for the
utili ties. In some cases, if the util ity had not build ex tra
lines, then the rate pay ers will suf fer de creased re li abil ity
due to loop flow.  The utili ty’s ob li ga tion to serve was in
di rect con flict with the dis in cen tive to build. To add to a
utili ty’s prob lem, should a util ity de cide to make ad di -
tions to the grid, it would be hin dered by not know ing
where fu ture IPP’s would be lo cated, mak ing it dif fi cult
to know where to site the lines.227

Un like these utili ties, those fa vor ing ac cess saw gains by
the open ing up of the grid. In their opin ion, in creased ac -
cess would in crease com pe ti tion which would de crease
costs and in crease ef fi ciency in the power gen er at ing
mar ket.228 The rate pay ers, as the re cipi ents of lower
rates, would be a ma jor bene fac tor in a open ac cess sys -
tem.229 By pass, also, would lead to higher ef fi ciency.230

Ac cord ing to IPP’s, open ac cess would al low more
whole sale buy ers in the mar ket.  In or der for a util ity to
re tain its mar ket share, it would have to be come more
cost- efficient.  

Re li abil ity would not suf fer, ac cord ing to open ac cess
ad vo cates, if con trol mecha nisms re main ahead of ac -

cess.231 For ex am ple, in creased com puter tech nol ogy
has per mit ted ex pand ing ac cess in re cent years.232  Ac -
cord ing to the Of fice of Tech nol ogy As sess ment, there is 
“no in sur mount able prob lem of tech ni cal fea si bil ity” in
in creas ing com pe ti tion as long as a sys tem of co or di na -
tion could be de vised.233 Whether IPP’s would be will -
ing to sub mit to a cen tral con trol in clud ing eco nomic
dis patch is un clear. How ever, IPP’s defi nitely be lieved
that tech nol ogy would main tain re li abil ity. Flexi ble AC
Trans mis sion Sys tems (FACTS), a tech nol ogy cur rently
un der de vel op ment, would al low one to con trol the flow
of power “along the con tracted path”, thus pre vent ing the 
loop flow prob lem, and al low the “load ing of trans mis -
sion lines to their full...ca pac ity.”234  FACTS is an es ti -
mated 10 years away from com mer cial avail abil ity.

In re sponse to utili ties’ claims that open ac cess would be
un fair and costly to na tive load cus tom ers, IPP’s ba si -
cally took the po si tion “Eve ry body is some body’s na tive
load cus tomer.”235  IPP’s felt that gains and losses to cus -
tom ers should not be meas ured by in di vid ual util ity
loads, but should be meas ured in the ag gre gate.  If a
power sale re sulted in a net bene fit to the whole power in -
dus try, then it should be al lowed even if some are dis ad -
van taged.   

Other ex perts sug gested al ter nate ways of solv ing the ac -
cess prob lem. For ex am ple, one has pro posed a sys tem of 
user- ownership of the grid.236 To in sti gate such a sys -
tem, cur rent utility- owned lines would have to be “spun
off” and all gov ern ment lines would have to be pri vat -
ized. The grid would then be formed into re gional fran -
chises owned by the us ers. Own er ship would not be of
the physi cal lines but would be des ig nated in ca pac ity
shares which gives the owner the right to “place de mands 
on the over all sys tem ca pac ity.”237  Gen era tors wish ing
en trance into the sys tem could ei ther pur chase or lease
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around for the best price and in ef fect by pass the util ity.
If the cus tomer  were a ma jor user or if nu mer ous large
cus tom ers chose to by pass the util ity, then the util ity
would have ex cess ca pac ity.  The un used ca pac ity, called 
“stranded in vest ment,” would have to be main tained be -
cause the util ity would be re quired to serv ice the by pas -
ser if it re turned to the sys tem.  Un used gen er at ing
ca pac ity, how ever, does not ne gate any ob li ga tion the
util ity has to pay in ter est to its bond hold ers.  The utili ties
con tended that the cap tive cus tom ers, house holds, and
smaller busi ness, would have to pay higher rates for their
elec tric ity. These “cap tive cus tom ers can not leave the
util ity even if they so de sire be cause each one’s de mand
is so small, they pos sess no bar gain ing power. Utili ties
ar gued it would cost the re tail cus tomer more if by pass
were to oc cur.238

So lu tions to the prob lems of by pass ef fects were pro -
posed.  First to al le vi ate cap tive cus tom ers, they should
be al lowed to form packs or co op era tives in or der to par -
tici pate in the by pass pro cess as a sin gle large en tity.239

Re quir ing ad vanced no ti fi ca tion would be an other op -
tion, be cause if the util ity knew that a cus tomer plans to
leave the sys tem, it would be able to in cor po rate the in -
for ma tion into its pre dic tions for fu ture de mand. This op -
tion seems flawed in that utili ties make plans to meet
fu ture de mand years in ad vance.  A by pas ser would have
to give no ti fi ca tion pos si bly years in ad vance in or der to
af fect a utili ty’s plans.
Open trans mis sion ac cess and the re quire ment to serve
could pro mote risk- taking, be cause the by pas ser knows
it has a “safety net” as long as the util ity must serve a re -
turn ing by pas ser.  There fore, the utili ties’ pre dic tions for 
fu ture de mand be come much more un cer tain. Crit ics of
this ar gu ment claim that if trans mis sion ac cess were
open enough to pro mote broad com pe ti tion, then the by -

pas ser would have plenty of other sup pli ers from which
to choose, and the util ity would be un der no ob li ga tion to
serve the re turn ing by pas ser.240  

En trance and exit fees  were also  pro posed.  In a July
1992 case, FERC ruled that En tergy Corp. could col lect
the amount of the stranded in vest ment that a by pass ing
cus tomer would im pose if En tergy could prove that part
of the stranded in vest ment was, at the time of con struc -
tion, built with the as sump tion that the by pass ing “cus -
tomer’s power con tract would be re newed.”241  

Trends in com pe ti tion and de mand could also al le vi ate
the costs of stranded in vest ment.  As com pe ti tion in -
creases in the power mar ket, “price dif fer en tials” be -
tween IPP’s and utili ties should de crease, and cus tom ers
would have less mo ti va tion to shop for power.  Also, as
de mand for power con tin ues to in crease, any stranded in -
vest ment will, over time, be used242.  This ar gu ment
does not ad dress the costs of main tain ing the ca pac ity
un til it is needed.

Conclusion
The de bate over modi fy ing PUHCA raised sev eral is sues 
which di vided the elec tric util ity in dus try.  The is sues
raised were not triv ial. Sena tor John ston laid down the
fun da men tal cri te ria for evalu at ing change when he in -
tro duced S. 267. “Above all we must keep in mind that an 
am ple, eco nomi cal, and de pend able sup ply of elec tric ity
is fun da men tal to every as pect of the Na tion’s well be -
ing.”243 In the fol low ing chap ter the pas sage and pro vi -
sion of the PUHCA re form leg is la tion which are part of
EPACT are de tailed.  
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7. PUHCA Reform: The Energy Policy Act (EPACT) Of 1992  

When Presi dent Bush sent his Na tional En ergy Strat egy
(NES) to Con gress in Feb ru ary 1991 one of its prin ci pal
fo cuses was the modi fi ca tion of PUHCA to al low both
utili ties and no nu tili ties to build, own, and op er ate power 
plants for whole sal ing elec tric ity in more than one geo -
graphic area.  (The cur rent reg is try of ex empt hold ing
com pa nies is given in Ap pen dix B.) The De part ment of
En ergy con cluded that PUHCA re form “will help de -
velop elec tric sup plies and stimu late com peti tive mar ket
ef fi cien cies which are not avail able un der the tra di tional
sin gle sup plier ap proach. Over the long term, the modi fi -
ca tion of PUHCA is ex pected to have a pow er ful ef fect
on the ef fi ciency of the Na tion’s en ergy mar kets.”  257 

Fol low ing the prece dent of the John ston Bill, the Na -
tional En ergy Strat egy ap proach was not to force utili ties 
to turn to in de pend ent power pro duc ers for new gen er at -
ing ca pac ity. Utili ties were free to choose, on the ba sis of
cost, whether they would build plants and add those
plants to their rate bases, or go into the mar ket place and
pur chase power com peti tively from in de pend ent power
pro duc ers, in clud ing those who might be ex empt whole -
sale gen era tors (EW G’s). The EW G’s might or might not 
be part of the hold ing com pany in which the pur chas ing
util ity was struc tured. The Ad min istra tion’s ap proach
strove to in ter fere as lit tle as pos si ble with the tra di tional
regu la tory pow ers of the States hop ing that a bal anced
ap proach of mar ket forces and “watch dog” regu la tion by 
Fed eral and State authori ties would best pro tect con sum -
ers’ in ter ests.  

The Ad min istra tion sup ported the in clu sion of pro vi -
sions for con sumer pro tec tion which were miss ing in
John ston’s draft bill. As dis cussed later, these pro vi sions
al lowed for both Fed eral and State over sight which en -
sured that the pub li c in ter est was served and that anti-
 competitive prac tices did not re sult. The Ad min istra -

tion’s ad vo cacy of these pro vi sions led to in clu sion of
them in the leg is la tion which fi nally passed. The ad di tion 
of these safe guards an swered many of the criti cisms of
the origi nal John ston leg is la tion. By agree ing to these
changes, spon sors of PUHCA re form were able to cap -
ture ad di tional sup port which was proba bly criti cal to
pas sage.

Benefits Claimed for the
Administration’s Proposal  

The key stone of the Ad min istra tion’s pro posal was the
be lief of tre men dous “po ten tial for re duc ing elec tric pro -
duc tion costs through com pe ti tion.”258  Un der ly ing this
as sump tion were two phe nom ena.  The first was the ex -
pe ri ence with PURPA in de pend ents where the build ers
of QF’s had dem on strated a high level of tech ni cal in no -
va tion in the de vel op ment of new gen er at ing ca pac ity.
The Ad min istra tion also pointed to the de regu la tion of
the air lines and long dis tance tele phone serv ices as ex -
am ples of how con sum ers bene fit ted when mar kets were
less regu lated and re lied more upon com pe ti tion.259  

Cit ing five eco nomic risks which util ity cus tom ers might 
face un der the then ex ist ing regu la tory struc ture, the Ad -
min istra tion con cluded that all five would be re duced un -
der PUHCA ref or ma tion.260  The five risks are as
fol lows:

• The de mand for elec tric ity might not grow as
fast as pro jected.  

• The con struc tion of power plants might take
longer than had been fore cast.
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• The con struc tion costs might ex ceed the origi -
nal es ti mates for a va ri ety of rea sons in clud ing
regu la tion, man age ment prob lems, de lays in
de liv ery of ma te rial, as well as cost in creases of
la bor and ma te ri als.

• The power plants might run less ef fi ciently than 
en gi neer ing stud ies had pro jected.

• Fuel prices might in the long run rise more
quickly than had been an tici pated at the time the 
util ity de cided to build.

Un der tra di tional regu la tion, util ity ex cess ca pac ity, cost
over runs, and in creases in fuel prices were all risks
passed on to the cus tomer un til the 1970’s. In their more
re cent pru dence re views State regu la tory authori ties
were less and less will ing to place these risks upon rate -
pay ers, and in stead shifted them back to the utili ties and
their stock hold ers. At least one ana lyst has con cluded
that these pru dence re views made it in creas ingly risky
for utili ties to build power plants sub ject to tra di tional
regu la tory author ity, and that the risk in the util ity in dus -
try would be bet ter served if utili ties pur chase power in a
com peti tive mar ket.261 In de fense of its pro posal, the
De part ment of En ergy in di cated that all five of these
risks would be as signed to those who de velop the EW G’s 
un der a com peti tive bid ding sys tem. It would be the de -
vel op ers of the EW G’s who would make the judg ments
about the most ef fec tive way to limit or con trol these
risks. To an ex tent, these risks would be in cluded in the
risk pre mi ums which would be part of the cost to the pur -
chas ing util ity, but com pe ti tion among al ter nate pro vid -
ers would tend to drive these risk pre mi ums down. The
build ers of the EW G’s would have pow er ful in cen tives
to re duce these risks as much as pos si ble, but the util ity
cus tomer would be pro tected from hav ing to bear the
costs of the risks.

The re sult of this was to be lower over all elec tric prices to 
con sum ers, a re duced pos si bil ity that in suf fi cient gen er -
at ing ca pac ity would be built to meet fu ture needs, and an 
im proved en vi ron ment.  The De part ment pre pared a
cost- benefit analy sis of PUHCA re form.262 The analy -

sis as sumed an amend ment un der which both af fili ates
and non af fili ates could es tab lish EW G’s. Bene fits re -
lated to the ef fi ciency gains from a wider range of gen er -
at ing tech nolo gies be ing used, more ef fi cient
con struc tion prac tices, and the scale of eco nom ics be ing
freed from the small power pro ducer re stric tion of
PURPA. Based on the ex pe ri ence of QF’s it was es ti -
mated that an av er age ef fi ciency gain of $30 per
kilowatt- year as a mini mum could be achieved.  If be -
tween 10- 60 gi ga watts of new ca pac ity was pro cured
com peti tively then the an nual bene fit was be tween $300
mil lion to $1.8 bil lion be tween 1991- 2000.  Dis counted
at 10 per cent the pres ent value was be tween $871 mil lion 
and 5.2 bil lion.

Ad di tional costs were mostly re lated to in creased regu la -
tory ac tiv ity and were seen to be around $50 mil lion an -
nu ally.  Also dis count ing at 10 per cent the pres ent value
of costs is $307 mil lion as sum ing that the es ti mates are
cor rect and en com pass the ap pro pri ate costs and bene -
fits.  The cost/bene fit ra tio of PUHCA re form ranged
from 1.8 to 17.02.

House and Senate Action in the
102nd Congress  

The Ad min istra tion’s pro posal was in tro duced in the
Sen ate.263  Sena tor John ston con ducted hear ings on the
bill as well as on a very simi lar one of his own (S. 341)
which in cluded drill ing for oil in the Arc tic Na tional
Wild life Ref uge (ANWR).  At the same time, 12 en ergy
bills were in tro duced in the Sen ate and 68 in the House
which dealt with spe cific en ergy is sues in clud ing
ANWR, Cor po rate Av er age Fuel Ef fi ciency Stan dards
(CAFE) for auto mo biles, con ser va tion, re new able en -
ergy, build ing ef fi ciency, gaso line taxes, and ex pan sion
of the Stra te gic Pe tro leum Re serve (SPR).264  In the
House, ju ris dic tion over en ergy leg is la tion was di vided
among sev eral com mit tees which con ducted sepa rate
hear ings.  
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The om ni bus bill sup ported by the Ad min istra tion was
dropped in fa vor of the John ston pro posal which
ultimately failed to gain suf fi cient sup port to head off a
fili bus ter.  While most ob serv ers cite the in clu sion of
drill ing in ANWR and the fail ure of the Sen ate bill to in -
clude CAFE as the rea sons for the de feat, one nose count
found that those in ter ests op pos ing PUHCA re form had
been suc cess ful in gath er ing enough Sena tors, who oth -
er wise sup ported the bill, to cast their votes against the 

fili bus ter over ride and these votes made the dif fer -
ence.265  Sena tor John ston and Sena tor Wal lop in tro
duced an other com pre hen sive en ergy pack age which
was simi lar to the Presi dent’s but did not in clude ANWR
(S. 2166).  At the same time a com pre hen sive bill was be -
ing de bated in the House which dealt with most of the
same top ics cov ered by the Na tional En ergy Strat egy
(H.R. 776).  While both bills pro vided for PUHCA re -
form, they dif fered in many sig nifi cant as pects.  A more
de tailed break down is pro vided be low:
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Comparative Analysis of NES Legislation: Public Utility Holding Company
Act (PUHCA) Reform

NES Leg is la tion Ti tle XV of S. 2166
Ti tle VII of H.R. 776 and re lated

pro vi sions in House Bill

Ex empt Whole sale Gen era -
tors

Al lows for the crea tion of ex empt
whole sale gen era tors (EW G’s) and
per mits en ti ties cur rently sub ject to
PUHCA (or not) to own EW G’s with -
out limi ta tion (secs. 15101-2).

Con cep tu ally simi lar to S. 2166 ex cept 
that the term “in de pend ent power pro -
ducer” (IPP) is used in stead of “ex -
empt whole sale gen er ator” (Ti tle VII,
sec. 711).  How ever, re quires FERC to 
de ter mine whether an en tity quali fies
for IPP status.

Eli gi bil ity of Por tions of
Fa cili ties

Por tions of fa cili ties are eli gi ble for
ex empt status (sec. 15101(a)(2)).

No pro vi sion.

Con ver sion of Fa cili ties
Now in Rate Base

Fa cili ties in rate base may be con -
verted to eli gi ble fa cili ties if af fected
State regu la tory com mis sions con sent
(sec. 15101(c)).

Ex cludes fa cili ties in cluded in the rate
base of a State regu lated elec tric util ity 
from be ing treated as an eli gi ble fa cil -
ity (Ti tle VII, sec. 711).

 

265Jerry Taylor, “Energy Bill’s Nemesis?” Washington Times,  December 24, 1991, p. F1.
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NES Leg is la tion Ti tle XV of S. 2166
Ti tle VII of H.R. 776 and re lated

pro vi sions in House Bill

Own er ship by Reg is tered
Hold ing Com pa nies of
EW G’s

Di rects that a reg is tered hold ing com -
pa ny’s in ter est in the busi ness of one
or more EW G’s shall be al lowed if it
is con sid ered con sis tent with and rea -
sona bly in ci den tal, eco nomi cally nec -
es sary, or ap pro pri ate to the op era tion
of an in te grated pub li c util ity sys tem
(sec. 15101(g)(1)(2)).

Simi lar pro vi sion to S. 2166 (Ti tle
VII, sec. 711).

Limi ta tions on Se cu ri ties
and Ex change Com mis sion 
Regu la tion of Re la tion -
ships be tween Reg is tered
Hold ing Com pa nies and
EW G’s

Lim its con di tions un der which SEC
may dis ap prove fi nanc ing of EW G’s
by a reg is tered util ity hold ing com -
pany or dis ap prove serv ice, sales, and
con struc tion con tracts be tween a reg is -
tered hold ing com pany and an EWG
(sec. 15101(g)(3),(4)).

Pro vi sion simi lar to S. 2166, but goes
fur ther to spec ify that SEC can not is -
sue find ings on EWG fi nanc ing un til it 
has is sued regu la tions de fin ing “sub -
stan tial ad verse im pact on fi nan cial in -
teg rity of a reg is tered hold ing
com pany sys tem”(Ti tle VII, sec. 711).

Elimi na tion of Op tion of
SEC “No Ac tion Let ter”

No pro vi sion. Stipu lates that ad vi sory let ters from
SEC staff con cern ing an en ti ty’s ex -
empt/non ex empt status un der PUHCA 
are to have no ef fect (Ti tle VII, sec.
711).

Pre ven tion of Stranded In -
vest ment

Pro hib its a rate or charge for the sale
of elec tric ity at whole sale by EW G’s
in cases where a State com mis sion
would not per mit a pur chaser to re -
cover in re tail rates and charges any
por tion of its capi tal in vest ment in an
elec tric gen era tion fa cil ity that was un -
der con struc tion on the date of en act -
ment or if a por tion of the fa cil ity is
in cluded al ready in the rate base. (sec.
15103).

No pro vi sion.

Pre ven tion of Sham
Whole sale Trans ac tions

Pro hib its sale of elec tric ity by EW G’s
where the pur chaser is merely a bro ker 
for an in di rect sale to an in dus trial cus -
tomer or other de sir able re tail load
(sec.1 5104).

No pro vi sion in PUHCA sec tion.
How ever, H.R. 776 has a simi lar pro -
vi sion in trans mis sion por tion of bill
(Ti tle VII, sec. 723(j)).

Pro tec tion Against Abuse
of Af fili ate Re la tion ships

(1) Pro hib its utili ties from pur chas ing
whole sale elec tric ity from an af fili ate
EWG un less such pur chase has the
spe cific and ad vance ap proval of af -
fected State com mis sions (sec.
15105(a)(b)).

Wholly pro hib its an IPP from sell ing
elec tric ity to a pub li c util ity if the IPP
is an af fili ate, as so ci ate com pany, or
sub sidi ary com pany of the pub li c util -
ity (Ti tle VII, sec. 713(a)).
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NES Leg is la tion Ti tle XV of S. 2166
Ti tle VII of H.R. 776 and re lated

pro vi sions in House Bill

(2) Pro hib its un af fili ated utili ties or
their af fili ates from en ter ing re cip ro cal 
ar range ments for the pur poses of
avoid ing the other pro vi sions of this
sec tion (sec. 15105(d)).

No pro vi sion.

(3) Pro hib its the FERC from ap prov -
ing a rate for a sale by an EWG if the
seller ob tains “un fair ad van tage” from
an af fili ate re la tion ship with the util ity 
pur chaser (sec. 15105(c)).

Pro hib its FERC ap proval of a sale by
an IPP if it would re sult in “un due
preju dice or dis ad van tage” (Ti itle VII,
sec. 725).

Law ful ness of Sales Re -
sult ing from Com peti tive
Proc ess

No pro vi sion. Pro vides that any sale of elec tric en -
ergy by an IPP which re sults from a
com peti tive pro cess es tab lished by a
State and which sat is fies all FERC re -
quire ments en sur ing com pe ti tion will
be deemed law ful un less the ag grieved 
per son can prove the agree ment causes 
un due preju dice or dis ad van tage (Ti tle 
VII, sec. 725).

State and Lo cal Authori -
ties
(1) Pru dence of Util ity
     Pur chases

Ex cept in cer tain in stances in volv ing
al lo ca tion of power costs within reg is -
tered util ity hold ing com pany sys tems, 
af firms that State com mis sions have
the gen eral right to re view the pru -
dence of whole sale pur chases by their
ju ris dic tional utili ties. In in stances in -
volv ing pur chase of power from EW -
G’s, the right to re view pru dence is
con ferred even within a reg is tered
hold ing com pany sys tem. 

Stipu lates that noth ing in Sec tion 215
of Fed eral Power Act as amended
shall be con strued to elimi nate or re -
duce any ex ist ing State ju ris dic tion to
de fine or regu late elec tric utili ties (Ti -
tle VII, sec. 725).

(2) Util ity Right to 
    Re quest Bind ing
    De ci sions

Utili ties may re quest bind ing de ci sions 
by State com mis sions on the pru dence
of pro posed power pur chase de ci sions, 
but com mis sions are not bound if new
in for ma tion is pre sented (sec. 15106).

No pro vi sion.

 
(3) Sav ings Clause for
State and Lo cal Authori ties 
for En vi ron men tal Pro tec -
tion and Siting of Fa cili ties 

No pro vi sion. Pro vides that noth ing in this ti tle or
any amend ment made by it is to be
con strued as af fect ing or in ter fer ing
with State and lo cal author ity re lat ing
to en vi ron mental pro tec tion or the
siting of fa cili ties (Ti tle VII, sec. 731).
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NES Leg is la tion Ti tle XV of S. 2166
Ti tle VII of H.R. 776 and re lated

pro vi sions in House Bill

(4) Tax- Exempt Status
     of Cer tain Fa cili ties
      not Af fected

No pro vi sion. Ti tle XIX, sec. 1921 modi fies In ter nal
Reve nue Code to pre serve fa cili ties’
tax status de spite an or der by FERC to 
the util ity owner to pro vide wheel ing
serv ice.  Use of tax- exempt bonds
would con tinue to be lim ited to fa cili -
ties needed for pro vi sion of lo cal serv -
ice (Ti tle XIX, sec. 1921).

State Con sid era tion of
Capi tal Struc ture and Fuel
Ade quacy Is sues

Re quires State com mis sions to ana lyze 
the ef fects on re li abil ity and util ity
pur chas ers of the use of lev er aged
capi tal struc tures by whole sale sell ers
of power (in clud ing EW G’s) and the
ade quacy of fuel sup plies em ployed by 
such sell ers, and to con sid er the re sults 
of such analy sis in ap prov ing or dis ap -
prov ing whole sale power pur chases
(sec. 15107).

No pro vi sion.

State Com mis sion Ac cess
to EWG Books and Re -
cords

Al lows af fected State com mis sions to
ob tain ac cess to EWG books and rec -
ords for pur poses of pre vent ing po ten -
tial EWG/util ity cross- subsidy
prob lems and to as sess the fi nan cial
sta bil ity of EW G’s (sec. 15108).

Al lows a State com mis sion ac cess
upon its own or der to the books and
rec ords of: (1) elec tric utili ties sub ject
to its ju ris dic tion, (2) any IPP sell ing
to such util ity, (3) any sub sidi ary, as -
so ci ate, or af fili ate com pany of the
elec tric util ity, and (4) sub sidi ary, as -
so ci ate, or af fili ate of an IPP sell ing
elec tric ity to a ju ris dic tional util ity, as
needed to ef fec tively dis charge the
Com mis sion’s regu la tory re spon si bili -
ties with re gard to the pro vi sion of
elec tric serv ice (Ti tle VII, sec. 713).

Own er ship by Util ity Hold -
ing Com pa nies of Co -
genera tion Fa cili ties:

Trans mis sion Pro vi sions:

Al lows reg is tered hold ing com pa nies
or their af fili ates to own in ter est in co -
genera tion fa cili ties as de fined pur su -
ant to sec. 210 of PURPA (sec.
15109).

No pro vi sion.

Right to Pe ti tion for In ter -
con nec tion

No pro vi sion. Ex pands sec. 210 of the Fed eral Power 
Act to in clude any per son gen er at ing
elec tric en ergy for sale or re sale (Ti tle
VII, sec. 721).
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Right to Pe ti tion for Trans -
mis sion Serv ices

No pro vi sion. Pro vides that any elec tric util ity, Fed -
eral power mar ket ing agency, or any
other per son gen er at ing elec tric en ergy 
for sale or re sale may ap ply to FERC
for an or der re quir ing a trans mit ting
util ity to pro vide trans mis sion serv ices 
to the ap pli cant (Ti tle VII, sec. 722).

Pre con di tions for FERC
Or der

No pro vi sion. Re quires FERC to is sue such an or der
if the or der meets the re quire ments of
sec tion 212, main tains the re li abil ity of 
any elec tric util ity sys tem to which it
ap plies, would oth er wise be in the
pub li c in ter est, and would do the fol -
low ing: (1) con serve a sig nifi cant
amount of en ergy, (2) pro mote the ef -
fi cient use of fa cili ties and re -
sources,(3) pro mote com pe ti tion in the 
whole sale power mar ket, (4) en hance
en vi ron mental pro tec tion, or (5) pre -
vent, ar rest, or abate dis crimi na tory
prac tices that are sub ject to the ju ris -
dic tion of the Com mis sion (Ti tle VII,
sec. 722).

Limi ta tions on FERC Or der

Rates for Transmission

No pro vi sion.

No pro vi sion.

Pro vides that FERC may not is sue an
or der that would: (1) un duly im pair the 
re li abil ity of the in volved utili ties, (2)
un duly im pair the abil ity of af fected
utili ties to ren der ade quate serv ices to
their cus tom ers, or (3) un duly eco -
nomi cally dis ad van tage the cus tom ers
of the trans mit ting util ity sub ject to the 
or der.  The or der may re quire the
trans mit ting util ity to pro vide as much
of the pro posed whole sale trans mis -
sion as would not cause these ef fects
(Ti tle VII,  sec. 723).

Di rects that the trans mit ting util ity
sub ject to the or der shall pro vide serv -
ices at a rate which al lows the re cov -
ery of “all pru dent costs in curred in
con nec tion with the trans mis sion serv -
ices,” in clud ing a rea son able share of
ex pan sion costs where nec es sary and a 
rea son able rate of re turn where ap pro -
pri ate. Rates are to be de signed to
com pen sate na tive load cus tom ers for
all le giti mate and veri fi able costs as so -
ci ated with the pro vi sion of trans mis -
sion serv ices to third par ties (Ti tle VII, 
sec. 723).
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Re tail Wheel ing No pro vi sion. Pro hib its man da tory or ders re quir ing
trans mis sion of elec tric ity di rectly to
an ul ti mate con sumer (Ti tle VII,sec.
723).

Ap pli ca bil ity of FPA to
Fed eral Co lum bia River
Power Sys tem

No pro vi sion. Ex tends ap pli ca tion of FERC author ity 
to Bonnev ille Power Ad min istra tion
(BPA) un der sec tions 210, 211, 213,
and 214 of the Fed eral Power Act as
amended. Spe cific pro ce dural re quire -
ments for BPA are es tab lished with re -
spect to the pro vi sion of trans mis sion
serv ices.  Oth er wise, other Fed eral
laws per tain ing to the Fed eral Co lum -
bia River Sys tem are to re main ap pli -
ca ble (Ti tle VII,sec. 723).

Ap pli ca bil ity of FERC
Trans mis sion Or ders to
TVA

No pro vi sion. Pro vides that no trans mis sion or der
may re quire an elec tric util ity which is
pro hib ited by Fed eral law from be ing a 
di rect or in di rect source of power sup -
ply out side area set forth in such law
to pro vide trans mis sion serv ices for
the sup ply of elec tric en ergy that shall
be con sumed within the area served by 
a dis tribu tor of such an elec tric util ity
(Ti tle VII, sec. 723).

Pre con di tions for FERC
Or der:
No pro vi sion.

Re quires FERC to is sue such an or der
if the or der meets the re quire ments of
sec tion 212, main tains the re li abil ity of 
any elec tric util ity sys tem to which it
ap plies, would oth er wise be in the
pub li c in ter est, and would do hte fol -
low ing: (1) con serve a sig nifi cant
amount of en ergy, (2) pro mote the ef -
fi cient use of fa cili ties and re -
sources,(3) pro mote com pe ti tion in the 
whole sale power mar ket, (4) en hance
en vi ron mental pro tec tion, or (5) pre -
vent, ar rest, or abate dis crimi na tory
prac tices that are sub ject to the ju ris -
dic tion of the Com mis sion (Ti tle VII,
sec. 722).
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Pro hi bi tion of Sham Trans -
mis sion Trans ac tions

No trans mis sion pro vi sion; how ever,
S. 2166 con tains a ban on sham
whole sale trans ac tions in its PUHCA
pro vi sions.

Pro hib its sham trans mis sion trans ac -
tions, e.g., the is su ance of an or der to
any ap pli cant if the ap pli cant does not
have a con trac tual right to pur chase or
sell such elec tric en ergy, with out own -
er ship or a con trac tual right to a gen -
era tion fa cil ity, or would not util ize its
fa cili ties to dis trib ute to re tail con sum -
ers, or is not a po liti cal sub di vi sion, in -
stru men tal ity or agency of a State
(Ti tle VII, sec. 723).

Re quire ment for FERC to
Or der Ac cess as Con di tion
of Merger or Cov ered Sale

No pro vi sion. Di rects FERC to or der each trans mit -
ting fa cil ity in the serv ice area af fected 
by a cov ered sale, merger, or con soli -
da tion to pro vide whole sale trans mis -
sion serv ices when ever: (1) an or der is
is sued per mit ting any trans mit ting util -
ity or af fili ate thereof to make a cov -
ered sale of elec tric en ergy; or (2) an
or der is is sued al low ing a trans mit ting
util ity to merge or con soli date with any 
other pub li c utili ties.  De fines cov ered
sales of elec tric en ergy as those sub ject 
to FERC ju ris dic tion and pur su ant to
rates and charges not based on the
costs of pro vid ing such en ergy but not
econ omy sales re sult ing from eco -
nomic dis patch per formed by a re -
gional power pool ar range ment; and
not elec tric en ergy sales by a quali fy -
ing small power pro duc tion fa cil ity or
co genera tor (Ti tle VII, sec. 723).

Re quire ment for Trans mit -
ting Utili ties to Ex plain
De ni als of Re quest for
Serv ice within 30 Days

No pro vi sion. Di rects a trans mit ting util ity, which
has re ceived and de nied a re quest for
whole sale trans mis sion serv ices at spe -
cific rates and charges and un der cer -
tain terms and con di tions, to pro vide a
writ ten ex pla na tion of the rea sons for
de ny ing the re quest within 30 days of
re ceipt (Ti tle VII, sec. 724).
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Re port ing Re quire ments
for Trans mit ting Utili ties

No pro vi sion. Re quires FERC to prom ul gate a rule
re quir ing trans mit ting utili ties to sub -
mit the fol low ing in for ma tion an nu -
ally: (1) ex ist ing and planned
trans mis sion fa cili ties, (2) fore casts of
load growth, (3) ex ist ing and planned
ar range ments, (4) ac tual line losses,
(5) re li abil ity as sess ments, and (6) any 
other mat ters re lated to elec tric power
trans mis sion that FERC deems ap pro -
pri ate (Ti tle VII, sec. 724).

De nial of Trans mis sion Ac -
cess to Com pet ing Sell ers

No pro vi sion. Di rects FERC to dis ap prove the sale
of elec tric en ergy from an IPP to a
trans mit ting util ity if the util ity un rea -
sona bly de nies or re stricts the ac cess
of com pet ing sell ers to trans mis sion
fa cili ties (Ti tle VII, sec. 725).

Pen al ties:
No pro vi sion. Pro vides that ex ist ing pen al ties are not 

ap pli ca ble to the trans mis sion pro vi -
sions es tab lished here (Ti tle IV, sec.
410). Es tab lishes a civil pen alty of up
to $25,000 per vio la tion for a per son
who know ingly vio lates any of the
trans mis sion pro vi sions of the Fed eral
Power Act.  Each day of vio la tion is to 
be deemed a sepa rate vio la tion (Ti tle
VII, sec. 726).



The Sen ate bill con tained no spe cific pro vi sion for trans -
mis sion ac cess, while the House bill author ized the
FERC to or der own ers of trans mis sion lines to pro vide
trans mis sion serv ices to whole sale elec tric pro duc ers
and buy ers. The House bill also would al low both util ity
and no nu til ity com pa nies to build, own, and op er ate
power plants which were lo cated in geo graphi cally dis -
persed ar eas with out be com ing sub ject to PUHCA. The
Sen ate ver sion fol lowed the ear lier John ston Bill by cre -
at ing a new class of ex empt whole sale gen era tors who
would en tirely es cape regu la tion un der PUHCA. The
House ver sion used the term “in de pend ent power pro -
duc ers” (IPP’s) and did not pro vide for an auto mat ic ex -
emp tion from SEC over sight. How ever, the bill re quired
that the Fed eral En ergy Regu la tory Com mis sion
(FERC) de cide on a case- by- case ba sis as to whether or
not the IPP trans ac tion would pro duce any un due pref er -
ence or ad van tage.266

The Sen ate bill pro hib ited the sale by any of the ex empt
gen era tors to a hold ing com pany af fili ate of elec tric ity
un less af fected State regu la tors found that it would be in
the pub li c in ter est, that con sum ers would bene fit, and
that there had been no vio la tion of State law re gard ing
self- dealing.  The House pro posal banned any trans ac -
tions be tween af fili ates. One fi nal dif fer ence was that the 
Sen ate pro posal codi fied the Pike County doc trine un -
der which State regu la tory com mis sions had the author -
ity to re view the cost of pur chased power by utili ties
when they dealt with an IPP.  

Of the dif fer ences, the one on trans mis sion ac cess was
clearly the most con tro ver sial. Rep re sen ta tives Ed ward
Mar key and Car los Moor head in tro duced the Elec tric
Power Fair Ac cess Act of 1991 (H.R. 2224) which ex -
plic itly granted trans mis sion ac cess on util ity lines to in -
de pend ent power pro duc ers.  Some utili ties which had
pre vi ously sup ported PUHCA re form with out trans mis -
sion ac cess be came alarmed as they saw their ma jor in -
dus trial cus tom ers us ing trans mis sion ac cess as a means
to by pass their own gen er at ing ca pac ity.  These crit ics
again raised the is sue of stranded in vest ment run ning up
the costs to the re main ing cap tive cus tom ers of the utili -

ties.267  On the other hand, con sumer groups and large
in dus trial us ers viewed man da tory ac cess as ab so lutely
nec es sary bef ore they would sup port PUHCA re form.
They feared that utili ties would be able to main tain their
mo nop oly power through con trol of the trans mis sion
grid.268  

The Sen ate passed the John ston Om ni bus En ergy Bill
with out a trans mis sion ac cess pro vi sion. As the House
worked on its own bill an amend ment was pro posed by
Rep re sen ta tives Billy Tauzin, Tho mas Bli ley, and Rick
Boucher to re quire trans mis sion ac cess. While the bill
was simi lar to the Mar key and Moor head pro vi sion, the
pro posed amend ment re quired a util ity to open its trans -
mis sion sys tem to in de pend ent power pro duc ers only if it 
had op er at ing af fili ates within its serv ice ter ri tory.269
When the House passed its ver sion of a com pre hen sive
en ergy bill, this amend ment was in cluded.  

Final Provisions
Fol low ing a long and com pli cated con fer ence com mit tee 
and de spite prog nos ti ca tions that the com pre hen sive en -
ergy bill would fail in part be cause of the dis agree ment
over trans mis sion ac cess and re form, both the Sen ate and 
House agreed by wide mar gins to a com pre hen sive en -
ergy bill based on the House ver sion.270 Ti tle VII dealt
with elec tric ity with  Sub ti tle A es tab lish ing the ex empt
whole sale gen era tors.  In Sec tion 711 of sub ti tle A the
bill added a new sec tion 32 to PUHCA and de fined an ex -
empt whole sale gen er ator as:

any per son de ter mined by the Fed eral En ergy
Regu la tory Com mis sion to be en gaged di rectly
through one or more af fili ates...and ex clu sively in
the busi ness of own ing or op er at ing...all or part of
one or more eli gi ble fa cili ties and sell ing elec tric
en ergy at whole sale.  

The law re quired that those seek ing to be EW G’s must
make ap pli ca tion to the FERC, which would grant such
an ex emp tion. FERC would make its de ci sions on a case-
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 by- case ba sis within 60 days.  In that pe ri od the ap pli cant
would at tain the EWG status on a good faith ba sis.

Fa cili ties were deemed to be eli gi ble only if they were
used for gen era tion of elec tric en ergy at whole sale as de -
fined in the Fed eral Power Act.271  How ever, fa cili ties
pro duc ing and sell ing re tail power in for eign coun tries
would not be de nied the ex emp tion if none of the elec -
tric ity gen er ated by that fa cil ity was sold at re tail in the
United States.  For fa cili ties that were al ready in cluded in 
the rate base of an op er at ing util ity, the State regu la tory
com mis sions hav ing ju ris dic tion would have to spe cifi -
cally de ter mine whether that fa cil ity was to be al lowed
ex empt status.  Such de ter mi na tion was to be made af ter
a find ing that it was in the pub li c in ter est, that con sum ers
would bene fit, and that there was no vio la tion of State
law.  Sec tion 711 spe cifi cally al lowed both reg is tered
and ex empt hold ing com pa nies to own, ac quire, and op -
er ate EW G’s. The law also al lows for so- called “hy brid
plants” which have own er ship di vided be tween util ity
com pa nies which in clude their por tion in their rate base,
and EW G’s whose por tion is ex empt. A sin gle util ity
com pany that is an af fili ate or as so ci ated com pany of the
EWG may not hold an own er ship share in the fa cil ity.  

Sec tion 711 did not end SEC over sight of the is su ance of
se cu ri ties by hold ing com pa nies in or der to ac quire EW -
G’s. The SEC was still to make a de ter mi na tion that the
is su ance of such se cu ri ties did not cre ate an “im proper
risk” or “have a sub stan tial ad verse im pact on the fi nan -
cial in teg rity of the reg is tered hold ing com pany sys -
tem.”272 The Act sought to limit the abuse of af fili ate
trans ac tions by pro hib it ing an elec tric util ity com pany
from pur chas ing whole sale en ergy from an EWG which
was one of its af fili ates. State regu la tory com mis sions
were given the author ity to grant an ex emp tion from this
pro hi bi tion if they found that they had suf fi cient regu la -
tory author ity, re sources and ac cess to the books and rec -
ords of the util ity, and its af fili ate com pa nies, and that the 
trans ac tion would bene fit con sum ers, was con sis tent
with State law, and did not pro vide the EWG with an un -
fair com peti tive ad van tage be cause of its af filia tion with
the elec tric util ity com pany.273

Sec tion 712 re quires State regu la tory com mis sions to
con sid er the pur chase of long term whole sale elec tric
power by utili ties to meet de mands for elec tri cal gen er at -
ing ca pac ity, and to evalu ate the ef fects of such pur -
chases on the cost of capi tal for the utili ties and the
ef fects on the re tail rates paid by con sum ers which would 
re sult from the pur chase of power rather than the build -
ing of new ca pac ity by the util ity.  

Sec tion 713 al lows pub li c util ity hold ing com pa nies to
ac quire in ter est in co genera tion fa cili ties with out be ing
con strained un der PURPA.

Sec tion 714 grants to the State com mis sions regu la tory
re spon si bil ity over any elec tric com pany op er at ing
within its ju ris dic tion, any EWG which sold elec tric ity
whole sale such a util ity, and any hold ing com pany which 
was an as so ci ate or af fili ate of the EWG sell ing power to
the regu lated util ity.  The pur pose of this pro vi sion was to 
en sure that States would have ac cess to all ma te ri als they
needed to make the de ter mi na tions pro vided in Sec tion
712.  

Sec tion 715 adds a new sec tion 33 to PUHCA and al lows
for eign util ity com pa nies an ex emp tion from all pro vi -
sions of the 1935 Act, even if the util ity com pany was a
sub sidi ary com pany or an af fili ate of a hold ing com pany
or an op er at ing pub li c util ity.  The SEC is re spon si ble for
regu lat ing these in vest ments for the pro tec tion of rate -
pay ers.  Bef ore such an ex emp tion is granted to a hold ing
com pany, each State com mis sion hav ing ju ris dic tion has 
to cer tify that it has both the author ity and the re sources
to pro tect rate pay ers, but these are not re quired to ap -
prove the deal.  State com mis sions can regu late for eign
in vest ments by utili ties which are not owned by reg is -
tered hold ing com pa nies.  This pro vi sion ba si cally al -
lows the EW G’s to own and op er ate plants lo cated
out side the United States and en ter into the re tail mar kets
of other com pa nies.  Hold ing com pa nies and their sub -
sidi ar ies are also al lowed to own in whole or in part in ter -
est in for eign util ity com pa nies.

This pro vi sion is not with out its crit ics, who felt that this
re form was not nec es sary to achieve the ob jec tives of in -
creased do mes tic com pe ti tion at the whole sale level.
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Oth ers felt that the pro vi sion was nec es sary to al low
Ameri can com pa nies to par tici pate in po ten tially lu cra -
tive for eign mar kets.274  The law does pro hibit en cum -
ber ing any op er at ing util ity as sets for the bene fit of an
af fili ated for eign util ity com pany.

Sub ti tle B of the Elec tric ity Ti tle VII deals with in ter state 
com merce in elec tric ity, the ques tion of ac cess, and the
Fed eral Power Act (FPA). Sec tion 721 pro vides that any -
one may pe ti tion FERC for ac cess to the trans mis sion
grid. FERC is not al lowed to or der such ac cess if it finds
that it would “un rea sona bly im pair the con tin ued re li -
abil ity of the ef fect of the elec tric sys tems af fected.”275  

Utili ties which are re quired to pro vide these trans mis -
sion serv ices are al lowed in sec tion 722 to re cover all of
the costs in curred in con nec tion with pro vid ing trans mis -
sion serv ices, in clud ing any ex pan sion of trans mis sion
fa cili ties, to the re quest ing whole sale gen er ator.  The
charges by the trans mit ting util ity must be just and rea -
son able, and not un duly dis crimi na tory or pref er en tial.
Trans mis sion may not be or dered if it is in con sis tent with 
State law or if the or der would al low for re tail as op posed
to whole sale trans mis sion.  Spe cial pro vi sions are also
in cluded for rates for utili ties which are part of the Elec -
tri cal Re li abil ity Coun cil of Texas (ER COT).  Un der this
sec tion FERC is pro hib ited from is su ing a trans mis sion
or der which would un rea sona bly im pair the con tin ued
re li abil ity of the elec tric sys tem.  FERC is not to or der
trans mis sion ac cess if that would al low a whole sale gen -
er ator to sell di rectly to fi nal con sum ers.  Banned also are 
“sham trans ac tions” which in volve a third party in an ef -
fort to dis guise a re tail trans ac tion.

The re sult ing leg is la tion was sum ma rized by one com -
men ta tor in this fash ion:

 In the long run, H.R. 776 is des tined to stand, not
as an en ergy de vel op ment meas ure, but as a land -
mark of change for the struc ture and regu la tion of
the elec tric util ity in dus try.276

The Future of Independent
Power Production Under PUHCA

Reform
Even bef ore the pas sage of PUHCA re form in EPACT,
no nu til ity gen era tion of elec tric ity in the United States
had seen ex cep tional ex pan sion in the last 15 years. Ac -
cord ing to the Na tional In de pendent En ergy Pro duc ers,
in 1992 there were 3,111 in de pend ent power pro duc ers
with $10 bil lion in sales, ac count ing for 6 per cent of all
power sales.  To tal IPP in vest ment was over $40 bil -
lion.277 The pas sage of PUHCA re form and the con se -
quent fur ther open ing of the mar ket to EW G’s will
proba bly ac cel er ate that trend.  As noted in the pre vious
chap ter, it was not un til the pas sage of the Pub li c Utili ties 
Regu la tory Poli cies Act (PURPA) in 1978 that co -
genera tion of elec tric ity for sale to the grid be came a ma -
jor source of en ergy sup ply in the United States.  PURPA 
en cour aged not only co genera tion, but small power pro -
duc ers us ing non- traditional fu els such as bio mass, so lar, 
wind, and geo ther mal by guar an tee ing them a mar ket for
their power.  PUHCA re form does not pro vide such a
guar an tee for the EW G’s, so the QF’s will con tinue to re -
tain their pref er en tial status.

By the early 1980’s no nu til ity sales to the grid were ex -
pand ing at the rate of 30 per cent a year, and by 1991 the
amount of elec tric ity gen er ated by in dus trial us ers for
their own con sump tion was only slightly higher than the
amount of elec tric ity which they were plac ing in the
grid.279  For the pe ri od 1980 through 1985, no nu til ity
gen era tors added six gi ga watts of new ca pac ity com -
pared to 77 new gi ga watts from tra di tional utili ties.  In
the next five years the in creases were 20 gi ga watts from
QF’s and in de pend ent power pro duc ers, which com -
pared to 33 gi ga watts of ad di tional ca pac ity  from the tra -
di tional utili ties.  
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EIA’s pro jec tions show an ex pected re quire ment of be -
tween 83 and 103 new gi ga watts of elec tric ity gen er at ing 
ca pac ity by the year 2000.  The amount of new ca pac ity
needed will de pend pri mar ily on the growth rate of the
econ omy.  No nu tili ties, in clud ing QF’s, IPP’s, and EW -
G’s, are ex pected to pro vide 33 to 41 per cent of that ad di -
tional ca pac ity.  

Gas will be the prin ci pal fuel used and will be used in
about 50 per cent of the new ad di tions which will be ei -
ther com bined cy cle or com bus tion tur bines de signed to
meet in ter me di ate and peak needs.  For the rest of the
dec ade natu ral gas may turn out to be a ma jor bene fi ci ary
of PUHCA re form.280  Fig ure 1 shows the cur rent status
of gen er at ing ca pac ity in the United States by type of
own er ship.  No nu til ity gen era tors con trol about 6 per -
cent of the mar ket, a fig ure which un doubt edly will grow
as PUHCA re form is util ized.

It is less clear what role the EW G’s will play af ter the turn 
of the cen tury.  In the first dec ade of the new cen tury be -
tween 70 and 146 gi ga watts of in creased ca pac ity will be
needed in ad di tion to what must be built by the year 2000.

Much of this will be coal- fired baseload ca pac ity as the
ex cess ca pac ity built dur ing the 1970’s will be fully util -
ized.  Ac cord ing to EIA’s pro jec tions, be cause of the ris -
ing cost of natu ral gas and the com para tive cost
ad van tage of coal- fired baseload plants, coal will be -
come the sin gle domi nant fuel used in these ca pac ity ex -
pan sions, but gas and other fu els will still ac count for 50
to 60 per cent of the new ad di tions to ca pac ity.  The En -
ergy In for ma tion Ad min istra tion has not pro jected how
much of this new baseload mar ket the EW G’s are go ing
to serve, but the po ten tial mar ket for con tin ued growth in
in de pend ent power pro duc tion into the next cen tury will
be sig nifi cant. 
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279Energy Information Administration, Annual Energy Outlook 1993, Washington, DC, January 13, 1993, p. 50.
280“Energy Bill Fallout: Changes Will Come Quickly,” Wall Street Journal, October 15, 1992, p. A1.

Fig ure 1. Gen er at ing Ca pac ity in the United States by Type  of Own er ship, 1991

   *Investor- Owned.
   Source:  En ergy In for ma tion Ad min istra tion, Of fice of Coal, Nu clear,  Elec tric and Al ter nate Fu els 
from Form EIA- 860 and Se cu ri ties and Ex change Com mis sion data. 
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Ap pen dix

Reg is tered and Ex empt Elec tric Util ity Hold ing Com -
pa nies and Their Elec tric Sub sidi ar ies

The ta ble in this ap pen dix shows reg is tered elec tric util ity hold ing com pa nies as of De cem ber 31, 1990, and ex empt util -
ity hold ing com pa nies as of Sep tem ber 1, 1991.

Reg is tered Util ity Hold ing Com pa nies (12/31/90)

Hold ing Com pany Sub sidi ary

Al le gheny Power Sys tem, Inc. Al le gheny Gen er at ing Com pany
Indiana- Kentucky Elec tric Cor po ra tion
Monon ga hela Power Com pany
Ohio Val ley Elec tric Cor po ra tion
Po to mac Edi son Com pany
West Penn Power Com pany

Ameri can Elec tric Power Co. AEP Gen er at ing Co.
Ap pa la chian Power Co.
Car di nal Op er at ing Co.
Cen tral Op er at ing Co.
Co lum bus South ern Power Co.
In di ana Michi gan Power Co.
Indiana- Kentucky Elec tric Corp.
Kanawha Val ley  Power Co.
Ken tucky Power Co.
King sport Power Co.
Michi gan Power Co.
Ohio Power Co.
Ohio Val ley Elec tric Corp.
Wheel ing Power Co.

Cen tral and South West Corp. Cen tral Power & Light Co.
Pub li c Serv ice Co. of Okla homa
South west ern Elec tric Power Co.
West Texas Utili ties Co.

East ern Utili ties As so ci ates Black stone Val ley Elec tric Co.
East ern Edi son Co.
EUA Ocean State Elec tric Corp.
Mon taup Elec tric Co.
New port Elec tric Corp.
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Hold ing Com pany Sub sidi ary

En tergy Cor po ra tion Ar kan sas Power & Light Co.
En tergy Op era tions, Inc.
En tergy Power Inc.
Lou isi ana Power & Light Co.
Mis sis sippi Power & Light Co.
New Or leans Pub li c Serv ice, Inc.
Sys tem En ergy Re sources, Inc.

Gen eral Pub li c Utili ties Corp. GPU Nu clear Corp.
Jer sey Cen tral Power & Light Co.
Met ro poli tan Edi son Co.
Penn syl va nia Elec tric Co.
Waverly Elec tric Light & Power Co.
York Ha ven Power Co.

New Eng land Elec tric Sys tem Gran ite State Elec tric Co.
Mas sa chu setts Elec tric Co.
New Eng land Elec tric Trans mis sion Corp.
New Eng land Hydro- Transmission Corp.
New Eng land Hydro- Transmission Elec tric Co., Inc.
New Eng land Power Co. 
Nar ra gan sett Elec tric Co.
Nar ra gan sett En ergy Re sources Co.
Ocean State Power
Ocean State Power II

North east Utili ties Con necti cut Light & Power Co.
Ho lyoke Power & Elec tric Co.
Ho lyoke Wa ter Power Co.
North east Nu clear En ergy Co.
West ern Mas sa chu setts Elec tric Co.

South ern Com pany Ala bama Power Co.
Geor gia Power Co.
Gulf Power Co.
Mis sis sippi Power Co.
Sa van nah Elec tric & Power Co.
South ern Elec tric Gen er at ing Co.
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Ex empt Elec tric Util ity Hold ing Com pa nies (9/1/91)

Hold ing Com pany Sub sidi ary

Alaska Elec tric Light & Power Co. Haines Light & Power Co.

Alaska En ergy & Re sources Co. Alaska Elec tric Light & Power Co.

At lan tic En ergy, Inc. At lan tic City Elec tric Co.

At lan tic City Elec tric Co. Deep wa ter Op er at ing Co.

Bricker, Rich ard L. Vot ing Trust Cen tury Power Corp.

Bal ti more Gas & Elec tric Co. Safe Har bor Wa ter Power Corp.

Ban gor Hydro- Electric Co. Maine Elec tric Power Co., Inc.

Boone Elec tric Co op era tive Boone Elec tric Serv ice Co.

Cata lyst En ergy Corp. Cata lyst Vida lia Corp.

Cata lyst Vida lia Corp. Cata lyst Old River Hy droe lec tric Lim ited Part ner ship

Cen te rior En ergy Corp. Cleve land Elec tric Il lu mi nat ing Co.
Toledo Edi son Co.

Cen tral Il li nois Pub li c Serv ice Co. Elec tric En ergy, Inc.

Cen tral Maine Power Co. Maine Elec tric Power Co., Inc.
Maine Yan kee Atomic Power Co.

Cen tral Ver mont Pub li c Serv ice Corp. Cen tral Ver mont Pub li c Serv ice Corp.
Con necti cut Val ley Elec tric Co., Inc.
Ver mont Elec tric Power Co., Inc.
Ver mont Elec tric Trans mis sion Co., Inc.
Ver mont Yan kee Nu clear Power Corp. 

CIL CORP, Inc. Cen tral Il li nois Light Co.

Cin cin nati Gas & Elec tric Co. Un ion Light Heat & Power Co.
West Har ri son Gas & Elec tric Co.
Mi ami Power Corp.

Cliffs Elec tric Serv ice Co. Up per Pen in sula Gen er at ing Co.

CMS En ergy Corp. Con sum ers Power Co.

Com mon wealth Edi son Co. Com mon wealth Edi son of In di ana, Inc.

Com mon wealth En ergy Sys tems Cam bridge Elec tric Light Co.
Ca nal Elec tric Co.
Com mon wealth Elec tric Co.
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Con soli dated Elec tric Coop. As soc., Inc. Con soli dated Elec tric Serv ice Co.

Con soli dated Pa pers, Inc. Con soli dated Wa ter Power Co.
Wis con sin River Power Co.

Craw ford Elec tric Co op era tive, Inc. Gascosage Elec tric Corp.
Howell- Oregon Elec tric Co op era tive, Inc.
In ter county Elec tric Co op era tive
La clede Elec tric Co op era tive
Se- Ma- No Elec tric Co op era tive
South west Elec tric Co op era tive
Web ster Elec tric Co op era tive
White River Val ley Elec tric Co op era tive

Cuivre River Elec tric Co op era tive Cuivre River Elec tric Serv ice Co.

Do min ion Re sources, Inc. Vir ginia Elec tric & Power Co.

DPL, Inc. Day ton Power & Light Co.

Duke Power Co. Nan ta hala Power & Light Co. 

Edge wa ter De vel op ment Co. Glen Park As so ci ates Ltd. Part ner ship

ESELCO, Inc. Edi son Sault Elec tric Co.

Farm er’s Elec tric Co op era tive Farm er’s Elec tric Serv ice Co.

Fish er’s Is land Util ity Co., Inc. Fish er’s Is land Elec tric Corp.

Flor ida Pro gress Corp. Flor ida Power Corp.

FPL Group, Inc. Flor ida Power & Light Co.

Green Moun tain Power Corp. Ver mont Elec tric Power Com pany, Inc.
Ver mont Elec tric Trans mis sion Co., Inc.
Ver mont Yan kee Nu clear Power Co.
Ver mont En ergy Re sources, Inc.

Gulf States Utili ties Co. GSG&T, Inc.

Ha waiin Elec tric In dus tries, Inc. Ha wai ian Elec tric Co., Inc.
Ha wai ian Re new able Sys tems, Inc.

Ha wai ian Elec tric Co., Inc. Ha wai ian Elec tric Light Co.
Maui Elec tric Co.

Ha wai ian Elec tric Re new able Sys tems, Inc. La lamilo Ven tures, Inc.

Hous ton In dus tries, Inc. Hous ton Light ing & Power Co.

How ard Elec tric Co op era tive How ard Elec tric Serv ice Co.

HYDRA- CO En ter prises, Inc. Curtis- Palmer Hy droe lec tric Co.

IE In dus tries, Inc. Iowa Elec tric Light & Power Co.
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Iowa South ern Utili ties Co.
Terra Com fort Corp.

Il li nois Power Co. Elec tric En ergy, Inc.

In ter na tional Pa per Co. Sara toga De vel op ment Corp.

Ipalco En ter prises, Inc. In di an apo lis Power & Light Co.

Kan sas City Power and Light Co. Wolf Creek Nu clear Op er at ing Corp.

Kan sas Gas & Elec tric Co. Wolf Creek Nu clear Op er at ing Corp.

Ken tucky Utili ties Co. Elec tric En ergy, Inc.
Old Do min ion Power Co.

La clede Elec tric Co op era tive La clede Elec tric Serv ice Co.

Lou is ville Gas & Elec tric Co. Ohio Val ley Trans mis sion Corp.

Maine Pub li c Serv ice Co. Maine & New Bruns wick Elec tric Power Co., Ltd.

Mid west Re sources, Inc. Iowa Power, Inc.
Iowa Pub li c Serv ice Co.

Min ne sota Power & Light Co. Su pe rior Wa ter Light & Power Co.

Ni ag ara Mo hawk Power Corp. HYDRA- CO En ter prises, Inc.

NIP SCO In dus tries, Inc. North ern In di ana Pub li c Serv ice Co.

North Cen tral Mis souri Elec tric Co op era tive, Inc. North Elec tric Serv ice Co.

North ern States Power Co. (MN) North ern States Power Co. (WI)
Lake Su pe rior Dis trict Power Co.

N.W. Elec tric Co op era tive N.W. Elec tric Serv ice Co.

Ohio Edi son Co. Penn syl va nia Power Co.
Ohio Val ley Elec tric Corp.

Or ange & Rock land Utili ties, Inc. Rock land Elec tric Co.
Pike County Light & Power Co.

Ozark Elec tric Co op era tive Ozark Elec tric Serv ice Co.

Penn syl va nia Power & Light Co. Safe Har bor Wa ter Power Co.
Her shey Elec tric Co.

Peo ples En ergy Co. Peo ples Gas Light & Coke Co.

Phila del phia Elec tric Co. Sus que hanna Elec tric Co.
Con ow ingo Power Co.
Phila del phia Elec tric Power Co.

Pin na cle West Capi tal Corp. Ari zona Pub li c Serv ice Co.

Platte- Clay Elec tric Co op era tive, Inc. Platte- Clay Serv ice Co.

Pub li c Util ity Hold ing Com pany Act of 1935:1935- 1992 77
En ergy In for ma tion Ad min istra tion



Port land Gen eral Corp. Port land Gen eral Elec tric Co.

PSI Re sources, Inc. PSI En ergy, Inc.

Pub li c Serv ice Co. of Colo rado Chey enne Light, Fuel & Power Co.

Pub li c Serv ice En ter prise Group, Inc. Pub li c Serv ice Elec tric & Gas Co.

Rolls County Elec tric Co op era tive Rolls Elec tric Serv ice Co.

Sara toga De vel op ment Corp. Curtis- Palmer Hy droe lec tric Co.

SCANA Corp. South Caro lina Elec tric & Gas Co.
South Caro lina Gen er at ing Co., Inc.

SCE corp
South ern Cali for nia Edi son Co.

Si erra Pa cific Re sources

South ern In di ana Gas & Elec tric Co. South ern In di ana Group, Inc.

South west Elec tric Co op era tive South west Elec tric Serv ice Co.

TECO En ergy, Inc. Tampa Elec tric Co.

Texas Utili ties Co. Texas Utili ties Elec tric Co.

TNP En ter prises, Inc. Texas Gen er at ing Co.
Texas - New Mex ico Power Co.

United Il lu mi nat ing Co. Bridge port Elec tric Co.

Un ion Elec tric Co. Elec tric En ergy, Inc.

UNI TIL Corp. Con cord Elec tric Co.
Exe ter & Hamp ton Elec tric Co.
UNI TIL Power Corp.

Up per Pen in sula En ergy Corp. Up per Pen in sula Power Corp.

Wis con sin En ergy Corp. Wis con sin Elec tric Power Co.

Wis con sin Power & Light Co. South Be loit Wa ter, Gas & Elec tric Co.

Wis con sin River Power Co. Wis con sin Pub li c Serv ice Corp.

WPL Hold ings, Inc. Wis con sin Power & Light Co.
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