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Jennifer Isett

From: Jennifer Isett
Sent: Monday, December 13, 2010 11:41 AM
To: Keystone XL
Subject: FW: blowout penstemon
Attachments: blowout penstemon distr in NE.doc

From: Martha_Tacha@fws.gov [mailto:Martha_Tacha@fws.gov]  
Sent: Monday, November 29, 2010 7:12 AM 
To: Lynn Noel 
Cc: John_Cochnar@fws.gov 
Subject: blowout penstemon 
 

Hi, Lynn.  
 
Attached is a brief excerpt from the draft 5-yr review of the blowout penstmon. This Dec 2008 information is 
from Dr. James Stubbendieck, the Nebraska authority on the species, and is the most up-to-date we have. As 
you can see, there is a population of the plant in Rock County, but it is substantially west of the proposed 
pipeline route. In addition, I anticipate pipeline construction would avoid active, open sand blowouts (b. 
penstemon habitat) for a number of reasons unrelated to the endangered plant. Therefore, I don't anticipate 
adverse affects to the endangered plant from the proposed project. 
 
Hope you had a good Thanksgiving break. 
 
Martha 
 
Martha C. Tacha 
U.S. Fish and Wildlife Service 
203 West Second Street 
Grand Island, NE 68801 
Phone: 308.382.6468, ext 19 
Fax: 308.384.8835 
 
(See attached file: blowout penstemon distr in NE.doc)  



2.3.1.2 Distribution, abundance, and population trends (e.g. increasing, 
decreasing, stable), demographic features (e.g., age structure, sex ratio, 
family size, birth rate, age at mortality, mortality rate, etc.), or demographic 
trends 
 
Blowout penstemon are found in the Sandhills region of north central Nebraska 
and the northeastern Great Divide Basin in Carbon County, Wyoming- (Figures 2 
and 3) (Kottas 2008, Heidel et al. 2007).  The Nebraska Sandhills is an area of 
stabilized sand dunes covering 5 million hectaures (approximately 12.4 million 
acres) in north central Nebraska (Figure 2).  Currently 32 blowout penstemon 
populations groups (i.e., 10 native sites and 22 introduced populations) occur in 
the Sandhills region of Nebraska (Stubbendieck 2008) (Figure 2). 
 
 

 
 
Figure  2.  Location of blowout penstemon population groups and the Sandhills 
region in Nebraska. (Source:  Jim Stubbendieck, 2008, used with permission). 
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Keystone XL Pipeline Project 1  USFWS ESA Consultation 

Meeting between US Fish and Wildlife Service (USFWS), Keystone, U.S. 
Department of State (DOS) and ENTRIX, Inc. regarding Endangered Species Act 
(ESA) Consultation for the Keystone XL Pipeline Project 
 
Date: September 3, 2010 
Time: 9:00 a.m. to 11:00 a.m. Central Time 
 
Meeting Attendees: 
John Cochnar, USFWS Grand Island, NE 
Martha Tacha, USFWS Grand Island, NE 
Brooke Stansberry, USFWS Grand Island, NE 
Michael George, USFWS Grand Island, NE 
Sarena Selbo, USFWS Denver, CO 
Jon Schmidt, Trow 
Matt Comeaux, Trow 
Jonathan Minton, Trow 
Matthew Kindred, Trow 
Dave Beckmeyer, Perennial Environmental Services 
John Beaver, Westech in Helena, MT 
Wyatt Hoback, University of Nebraska 
Michael Stewart, DOS 
Lynn Noel, ENTRIX, Inc. 
Kevin Freeman, ENTRIX, Inc. 
Kimberly Demuth, ENTRIX, Inc. 
Joe Rubin, ENTRIX, Inc. 
 
Purpose: Discuss USFWS comments on the Draft Biological Assessment (BA). The 
initial Draft BA was considered incomplete, and this meeting is to discuss Keystone’s 
responses and what is needed to go forward with formal consultation.  
 

1) USFWS requests formal consultation on the Interior Least Tern, Piping Plover, 
Whooping Crane, and Western Prairie Fringed Orchid. Need to identify 
conservation measures for the procedure the power providers to consult on the 
power lines. Power providers have regulations that require the formal consultation 
required by the lead federal agency. The project as a whole needs to be analyzed 
at the consultation stage to evaluate the direct and indirect effects to the project.  

a. Utility conservation measures need to be discussed at the broader, formal 
level. This will be in the form of a letter from the power provider 
regarding the species. The power stations are being built in 2-3 years, and 
the power providers need to consult with USFWS about the impact of 
design on the environment. 

b. The Draft Environmental Impact Statement (DEIS) provides information 
regarding distribution lines that is up-to-date as of April of 2010. Include 
analysis of power lines in the BA. 

c. In Nebraska (NE), USFWS is in the process of dealing with distribution 
line issues with the Nebraska Public Power District (NPPD); with the 
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information in the DEIS, they can consult on those lines and then USFWS 
can comeback and reinitiate on any changes from the DEIS or any 
additional lines. 

d. Letters of commitment from power providers would be valuable to have 
for the Keystone XL Project. A letter of commitment is sufficient, and an 
MOU or MOA is not necessary for this process. 

i. The letter should state that utility companies will meet their 
Section 7 obligations, and that an analysis in the letter should also 
reference the BA. There needs to be enough detail in the BA to 
discuss how alternatives will be used to minimize impacts. This 
can include marking distribution lines, burying lines when 
possible, and avoiding habitats used by ESA species. 

ii. If local power providers need to change the route, they can 
coordinate with USFWS but officially consult with DOS.  

iii. Once BA is redrafted, want to keep in an informal process until all 
parties are satisfied and then finalize. May see 1-2 more draft 
versions before calling it final. 

iv. NE USFWS field effort is coordinating the entire effort across 5 
states and 2 regions, and they need to go to other offices to make 
sure the BA is in line with the other states. 

v. When considering the timeframe for the BA, no party wants the 
schedule to slip past the end of January for the Final 
Environmental Impact Statement (FEIS); over the next couple of 
months will try to wrap this up. This is a realistic timeline as far as 
USFWS is concerned.  

vi. If the FEIS differs from the final BA, then may need to reinitiate 
consultation; generally consult on preferred alternatives, not 
multiple alternatives. Need a decision to be made about the 
preferred alternative, want to make sure that any rerouting of the 
pipeline may affect other species that are not currently affected by 
the pipeline route. USFWS is making an assumption about the 
preferred alternative at this point and time. There will be 
refinements to the route over time – may be some revisions over 
time, but while the alignment may shift slightly, the route will not 
change. Can capture most of the situations that may arise during 
construction through the informal process.  

vii. USFWS needs to make sure the consultation process is correctly 
followed.  
 

2) Insufficient information on the Interior Least Tern provided for counties in Texas. 
a. A report was submitted, but USFWS had not heard back from the 

Arlington office with their comments. The report should be sufficient to 
address this issue. John Cochnar will follow-up internally with the 
Arlington office on this issue. 
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3) Inadequate conservation measures for Whooping Crane, Interior Lease Tern, and 
Piping Plover. The USFWS want to make sure that while Keystone is undertaking 
construction, it makes sure that ESA species are not present on the work site. 
Surveys completed 2 weeks before construction and not during actual 
construction are insufficient. The main discussion revolves around three river 
crossings as well as the Playa wetlands. 

a. USFWS suggests that Keystone should have a brief survey of any habitat 
area for the Whooping Cranes in the morning and afternoon before 
starting the equipment. This should be a brief delay in construction, as the 
cranes will leave the area to feed by mid-morning. USFWS has the 
tracking program for the migrational corridor, and will pass on 
information to Keystone if Whooping Cranes are in the area. 

b. TransCanada wants to have flexible language in the BA to accommodate 
the realities of construction, so if a Whooping Crane lands during a 
directional drilling operation, there should be no problem. USFWS does 
not have a problem with this scenario as long as the drilling does not begin 
in the presence of the cranes. 

c. An Environmental Inspector (EI) could be qualified to do a sweep of the 
area to look for Whooping Cranes if trained to identify the cranes. If 
cranes were sighted, then the EM should contact the local USFWS office. 
Keystone will make sure the proper monitoring is in place and incorporate 
this into the BA. 

d. For terns and plovers, make sure there are no nesting pairs within a 
quarter-mile of the construction sites. The protocol does not delay 
construction, just monitoring to ensure due diligence. 

e. John Cochnar will send Keystone the protocols for Whooping Crane 
monitoring. 
 

4) Develop conservation measures for loss of grassland nesting habitat for Sprague’s 
Pipit in northwest South Dakota (SD) and Montana (MT) following BLM 
recommendations found in the DEIS. 

a. This is a newly identified issue for the Project, and Keystone missed the 
window to survey this migratory bird and is unsure how to address this 
issue. Currently the Sprague’s Pipit is not a candidate or ESA protected 
species, but next week the USFWS is sending determination to the Federal 
Register for adding the Pipit to the list. Currently it is at the discretion of 
the DOS whether to include this issue in formal consultation. Because this 
species has not come up before, and it is not yet a candidate species, 
Keystone should also have a discussion with local SD and MT agencies. 

b. Keystone has defined restoration measures per Natural Resources 
Conservation Service (NRCS) and other agencies, and so sees this as a 
temporary impact on the habitat and will need more information about this 
species. 

c. Construction outside of nesting, restoration, and monitoring of native 
prairie may be satisfactory for remediating any problems posed to the 
Sprague’s Pipit. 



Keystone XL Pipeline Project 4  USFWS ESA Consultation 

 
5) Western Prairie Fringed Orchid – Keystone surveyed a 300’ corridor. The 

Western Prairie Fringed Orchid population found does not fall within the 
construction right-of-way (ROW).  

a. No direct or indirect area of impact currently found in the project corridor; 
avoided the area where the orchid was found. 

b. If an orchid is found during the construction phase, the BA would need to 
describe the measures taken to deal with this species.  

c. Orchids do not transplant well, if found in the project area in private lands 
surveyed after condemnation, the identification of orchids could result in 
reinitiating consultation. 

d.  Any areas that have suitable habitat that have not yet been surveyed need 
consultation with the USFWS. Keystone can mitigate for impacts based on 
an assumption that the plants are present in habitat areas currently not 
surveyed.  

e. If Keystone can complete surveys for orchids in areas currently not 
accessible, then the BA can have flexible language regarding the 
mitigation. Reasonable and prudent measures for the orchid included that 
Keystone could get a conservation easement and protect alternative 
orchids. Language in the BA could address how this is handled. If the time 
was right and a survey could be completed when orchids could be present, 
then a survey would be completed, but if not then a non-protected orchid 
population could be found and protected through a conservation easement. 
Keystone may decide to forgo a survey and just implement mitigation 
measures. 

f. Keystone would be allowed the flexibility to either survey for Western 
Prairie Fringed Orchid when they are blooming, and if they find a flower 
then they could take necessary measures. However, due to the nature of 
the orchid, not finding a flower does not indicate that the flower is not 
present. 

g. If they could not survey or choose not to survey, undergo an assumption 
that the flowers are present, and they could undertake mitigation measures 
such as protecting a known group of orchids with a conservation 
easement. Can work with Gary Steinhauer, NE botanist, who can provide 
information about protecting flowers. 
 

6) Texas Prairie Dawn-flower 
a. USFWS will speak internally with the Texas office and see if a similar 

measure to the orchid would work for the dawn-flower.  Keystone would 
like to discuss survey results with the Clear lake office and the remaining 
surveys before committing to assuming presence and mitigating for habitat 
impacts. 

b. Need to speak with the Clear Lake USFWS office to make sure the 
mitigation measures discussed with the Western Prairie Fringed Orchid 
would be sufficient for the Texas Prairie Dawn-flower. 
 



Keystone XL Pipeline Project 5  USFWS ESA Consultation 

7) Texas Trailing Phlox 
a. USFWS needs to discuss this internally with the Clear Lake USFWS 

office to find out what changed; will clarify and get back to Keystone and 
DOS. 
 

8) HDD within the North and South Canadian Rivers 
a. The purpose of the 300’ buffer is for the critical habitat for the Arkansas 

River Shiner. The biggest issue is the clearing of trees. The only clearing 
would be a nominal amount to lay cables down. Keystone is using 
previously cleared corridors such as farmers’ roads at rivers for access to 
water. 
 

9) American Burying Beetle  
a. Keystone would like to discuss the conservation measures in a detailed 

plan with the 4 different USFWS field offices at a separate meeting. The 
meeting will take place on an as-yet-determined Tuesday in September at 
the Grand Island USFWS facility. John Cochnar will ask the other offices 
about a time that will work for them, and Dr. Hoback will join the 
meeting. 

b. When addressing vegetation maintenance impacts, areas where 
construction won’t be able to start immediately will incorporate measures 
to reduce take. Need to allow for a certain level of take with a formal take 
statement. 

 
10) Migratory Bird Treaty Act (MBTA) – Region 2 requests inclusion in discussion 

of MBTA compliance. Construction ROW reviewed to identify areas to clear 
prior to nesting season. Pre-clearing areas for Tulsa have been reviewed and 
accepted, but there was no response for Clear Lake USFWS office.  Region 2 – 
Arlington has also agreed to pre-clearing and has reviewed the project mapping. 

 
Keystone will submit the aerial alignment sheets and their habitat assessment to 
John Cochnar at the FWS for dissemination.  Need to send aerial alignment sheets 
and a conservation plan on other areas that are not pre-cleared to the Arlington 
office, and need a conservation plan with that office. Keystone will get maps 
together with the construction ROW, and John Cochnar will speak with the 
offices. 
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Meeting between U.S. Fish and Wildlife Service, Keystone, Nebraska Game Fish 
and Parks, and Cardno ENTRIX regarding the Keystone XL Pipeline Project 
Section 7 Endangered Species Act Formal Consultation for the American Burying 
Beetle 
 
Date: October 12, 2010 
 
John Cochnar, USFWS Grand Island, Nebraska 
Martha Tacha, USFWS Grand Island, Nebraska 
Mike George, USFWS Grand Island, Nebraska  
Bob Harms, USFWS Grand Island, Nebraska 
Brook Stansberry, USFWS Grand Island, Nebraska 
Serena Selbo, USFWS Denver, Colorado 
Sharon Whitmore, USFWS 
Hayley Dikeman OK USFWS Tulsa, Oklahoma 
Charlene Bessken, USFWS Pierre, South Dakota 
Michelle Cook, Nebraska Game and Parks 
Carey Grell, Nebraska Game and Parks 
Mike Fritz, Nebraska Games and Parks Commission 
Michelle Koch, Nebraska Games and Parks Commission 
Jon Schmidt, Keystone 
Matt Comeaux, Keystone 
Dave Beckmeyer, Keystone 
Jonathan Minton, Keystone 
Steve Craycroft, Keystone 
John Buchanon, Keystone 
Wyatt Hoback, University of Nebraska, Keystone 
Lynn Noel, Cardno ENTRIX, Department of State 
Kevin Freeman, Cardno ENTRIX, Department of State 
Joe Rubin, Cardno ENTRIX, Department of State 
 
Purpose: discuss comments on the Draft Biological Assessment (BA) concerning the 
American Burying Beetle and the formal Section 7 consultation. 
 

1) Current status of survey work done by Keystone 
a. Phase III covers the Gulf Coast Segment of the Keystone XL Pipeline in 

Oklahoma and Texas  
i. Keystone has completed presence/absence ABB trapping surveys 

around the pipeline Right of Way (ROW) in Texas, and did not 
find any ABB. Came to the conclusion there are no effects on the 
ABB in Texas. 

ii. Desktop habitat assessments for ABB in OK were completed 
through a desktop assessment and historic analysis of occurrences. 

b. Phase IV covers the Steele City Segment of the Keystone XL Pipeline 
project in Nebraska and South Dakota. 

i. Completed desktop habitat assessment in SD and NE 
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ii. Completed presence/absence trapping along the ROW in NE 
1. The surveys in NE were positive; approx 100 miles from 

the SD border south was found to have ABB. The 
remaining 200 mi of suitable habitat do not have ABB 

iii. NE Survey: Roughly 100 pipeline miles with ABB; starting around 
milepost (MP) 91 in Wheeler County and go to MP 597; several 
points where no beetles were found and several points where high 
densities of beetles were found.  

c. Dr. Wyatt Hoback developed a 5 point scale to rank suitability of habitat 
through visual survey before trapping. 

i. For the pipeline route, rated the habitat on a mile-by-mile basis 
ii. From South to North, did not see any ABB until Wheeler County, 

where the habitats were highly ranked.  
iii. Had numbers around 0.2 per trap night close to the SD border, 0.5 

in Wheeler county; but in Polk county had as many as 26 per trap 
night, which was higher than any other previously trapped areas. 

iv. ABB is active in two seasons- early June to early July and Early 
August to September. 

 
2) Keystone’s current plans regarding ABB habitat 

a. In Texas, there is no plan because the project will have no effect. 
b. Based on desktop habitat data, Keystone would contribute cost value of 

trapping surveys to a conservation fund for suitable habitat in OK. 
c. In NE, would trap and relocate ABB along the ROW prior to construction, 

then restore the habitat after construction. 
d. Based on existing survey data, Keystone would contribute cost value of 

trapping surveys to a conservation fund for suitable habitat in SD. 
e. Upon completion of the pipeline construction, Keystone would restore the 

ROW to the original grades and reseed native grasses as outlined in the 
CMRP.  No ongoing vegetation maintenance activities are planned in 
agricultural or active pasture were ABB habitat is found. 

f. Annual monitoring is planned, as described in the CMR plan. 
 

3) Description of the pipeline construction process 
a. Construction ROW is 110’ wide, potentially wider based on geography, 

and will be narrower over water bodies and wetlands. Comes out to 13.3 
acres per mile of potentially disturbed land. The permanent ROW is 50’ 
which is not necessarily centered within the 110’ construction ROW.  

b. The process can be described as a moving assembly line or train of 
construction- basically, there is clearing, where the vegetation is removed 
from the ROW; grading, where topsoil is stripped from the working area 
to create a level working surface; trench excavation, using backhoes or 
wheeled excavators; the pipe will then be transported out to the ROW and 
be bent to fit the trench; welding, where the pipeline is formed into long 
lengths; placement, where the pipe is placed in the trench; fill-in of the 
trench; topsoil replacement; and finally remediation/revegetation.  
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c. This works as a moving assembly line, with one spread being constructed 
over a 4-5 month period of time with the clearing and grading going first 
at about a mile per day, then the trenching will follow, etc.  

d. The original contours will be restored after construction; basically they 
create a road and then restore this area to pre-construction conditions.  
Pipeline burial in some areas with a restored contour could be deeper than 
the general pipeline burial depth of four feet.  

e. There are also different types of temporary staging areas for pipe storage, 
equipment marshalling, etc. These storage yards are located every 30-60 
miles, and are generally located in pre-disturbed areas such as farmland. 
Keystone has worked with state agencies to locate temporary areas for 
camps for the workers, which are restored and reclaimed, and reverts back 
to the landowners. Any workspace away from the ROW would be restored 
in the same manner as the ROW.  

f. These off-ROW yards are located approximately every 30-60 miles, 
generally in agricultural land; pipeyards are generally 30 acres and 
contractor yards are generally 50 acres. In NE there is 1 pump station and 
1 pipeyard where the ABB may be present. These are moderate habitat 
quality areas based on numbers per trap night. The habitat ratings of these 
areas are moderate to low; and the pump station is in a hay field. 
 

Project effects on ABB: soil compaction, heat dissipation, soil moisture, pump 
stations and construction camps 

 
1) Effects of soil compaction on the ABB 

a. Because of the heavy equipment used on the project and because the ABB 
burrows, there is a question about the compaction effects on the ABB.  

i. The CMR plan describes the measures to remediate compaction;  
The entire acreage will be decompacted; tools such as the deepshank 
subsoiler, the vibrashank, and others will be used to decompact a 
minimum of 18 inches of the subsoil. The topsoil will go over the 
decompacted subsoil.  

ii. Decompacted soil contours will match the surrounding areas. The 
BA states the testing measures and parameters for decompaction as 
well as specifying the methods for testing.  

iii. Keystone no longer incorporates any blasting in its plan; the 
revised plan will use ripping instead of blasting. 
 

2) Discussion of effects of pipeline heat dissipation on the ABB 
i. There is a question about the long-term effects of the pipe on the 

habitat because of the heat the pipe may give off.  
ii. Jon Schmidt- modeling done shows that temperature was isolated 

most of the year to about 20 inches around the diameter of the 
pipeline, depending on soil type. 

1. Question about the effect of the pipeline on the frost line, 
which may not allow the beetle to go dormant during the 
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winter. Need process and procedures for 2-3 years down 
the road 

2. In the CMR plan, there will be monitoring of restoration 
sucess. 

3. The Keystone CMR plan provides annual vegetation 
monitoring, and USFWS can be added to the distribution 
list. 

4. The heat modeling study which is part of the DEIS models 
heat dissipation from the pipeline based on the burial depth, 
geographic area, and season; other studies have been done 
by other industries. A copy of the study is in the appendix 
of the DEIS. 

a. Kevin- this is a specific thermal model for a specific 
set of conditions, and a literature search will not be 
an effective tool to evaluate the study. Peer review 
is a more appropriate method. 

b. The model was run on a 900,000 bpd case, which is 
no longer applicable. 

i. USFWS will review the document and 
make a decision as to whether to have the 
document peer reviewed 
 

3) Discussion on impact of Moisture to ABB  
a. ABB are sensitive to moisture; Keystone is required to reseed and remulch 

to restore vegetation to the same as before the pipeline was built. This is 
included in the CMR plan. 

i. USACE has specific conditions for wetlands, which Keystone is 
meeting per NWP conditions and the CMRP.  

ii. Keystone waived jurisdiction of wetlands, and all wetlands will get 
the same treatment during construction and restoration. 
 
 

4) Discussion on Construction Camp’s impact to ABB. 
a. Camps are required in 2 locations in South Dakota;  

i. Camps are planned in Mead county and Tripp county South 
Dakota near Colome;  

ii. Because beetles have been found near Colome, the USFWS prefers 
Keystone look for areas of unsuitable habitat to place the worker 
camp, such as farmland.  

iii. Charlene- anything south of HWY 18 is of major concern for the 
ABB, and is concerned about the habitat in this area; Area is 
mostly grassland, but restoration will take 2-3 years; even with trap 
and relocate, it is possible several beetles will be killed; 

b. No camps are planned in NE at this time.  
c. Camps are temporary for the period of construction, and will be restored 

back to the original condition like the ROW. 
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d. Camp locations are determined based upon construction spread locations 
and minimizing impacts to roads and local residents. 

 
Remediation plan for soil and discussion of state and federal laws. 

 
1) Remediation plan for soil in ABB Habitat 

a. ABB buries carcasses in the ground; they look for grasses they can bury 
through; burial times are long, so loose sandy loam is great for the beetles, 
while clay is not. Dry sand is also avoided by the beetles. 

b. The vegetation component and land use discussion needs to be separated 
out in the BA; the intent is to revegetate with the original vegetation, but 
the land owner does have some say to the restoration plan. 

i. Keystone is contracting with a major seed supplier to acquire and 
blend the seed for the project; gotten from a number of sources. 
The seed mixes are NRCS approved. 

c. Wyatt has provided suggestions as to the vegetative varieties that work 
best for ABB habitats.  

d. Keystone would like the USFWS offices from different states to come to a 
consensus on what is desired for restoration. 

 
2)  Discussion of differences between state and federal law regarding the ABB, as 

well as the different determinations on a state-by-state basis. 
a. (Michelle Koch from the Game and Parks Commission) State law for NE 

does not allow a trap and relocate of any state-listed endangered species;  
b. There is a question about if the NE USFWS prefers the trap and relocate 

method and the NE Game and Parks does not. 
i. State and Federal Authorities need to work together to agree on 

whether the federal take permit and mitigation will suffice for NE 
officials. 

c. Uniqueness of NE is because the state law mimics the federal law and is 
very stringent Additional measures may be needed to comply with the 
state law.  

i. Need consistency on trap and relocation before construction 
d. Keystone is dealing with 4 FWS field offices that take 4 different 

approaches to deal with the species. Looking for a way to go forward on 
this issue. USFWS needs to streamline and standardize the responses. Can 
all agree on doing formal consultation. 

e. What is needed for closure? 
i. Assuming the 110’ ROW is the project area; will take into account 

what Wyatt has due to qualify habitat along the route and his 
survey results in TX and NE.  

ii. Need an accepted, consistent mitigation ratio across USFWS; 
will speak internally and make a decision. 

1. Mitigation approach should be consistent among states; 5 
habitat levels of quality, and need all parties to review Dr. 
Hoback’s report. 
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Additional information that should be included in the BA 

 
1) The USFWS would like to have more information for their decision regarding the 

mitigation ratio: 
a. Dr. Hoback’s most recent report was sent to all meeting attendees. 
b. The next revision of the BA will include details on: 

i. Geographic area impacted 
1. Boundaries, surveys, capture rate, survey areas and habitat 

mapping (1-5 ranked habitat suitability) GIS shapefiles and 
maps sent out for NE, SD, OK, TX 

ii. Habitat 
iii. Construction disturbance to suitable habitat areas 

1. Impacts to ABB 
iv. Thorough description of the CMR plan including: 

1. Reseeding 
2. Reclamation 
3. Decompaction 

v. Discussion of difference between pre- and post-construction 
regarding: 

1. Compaction 
2. Heat 
3. Moisture  

c. The BA and accompanying documentation needs to connect the dots- how 
does construction impact the ABB, and how is Keystone going to 
alleviate/mitigate the effect. 

d. Keystone will need a specific list of people who need the AB and reports;  
i. John Cochnar will give to Jon Schmidt and Lynn Noel a list of 

people for distribution. 
ii. Jon Schmidt can set-up an ftp site to let meeting attendees access 

the documents if required. 
e. Need a letter from DOS; will send draft BA’s until the service deems that 

BA provides the necessary information to provide a biological opinion. 
f. USFWS will have the internal discussion to make a decision on the 

mitigation ratio. 
g. In 2-3 weeks the USFWS will make a determination  

i. USFWS want a formal consultation for the ABB based entirely on 
the BA; all of the issues must be in the BA or referenced in the 
BA. 

Action Items 
a. Martha Tacha will find correspondence for the original request for 

mitigation. 
b. USFWS personnel will look at the provided literature for pipeline 

modeling (Appendix L of the DEIS) and determine if they would like to 
request the model be submitted for peer review.  
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c. Keystone will also look for additional literature on pipeline temperature 
effects. 

d. John Cochnar will provide Jon Schmidt, Keystone and Lynn Noel, Cardno 
ENTIRX & DOS, a distribution list of USFWS personnel.  

e. Keystone will provide GIS shapefiles and Maps with the habitat suitability 
(1-5 scale) as provided by Dr. Wyatt Hoback, as well as Dr. Hoback’s 
latest report on the ABB. 

f. USFWS will try to come to an internal consensus on mitigation ratios and 
other remediation recommendations for Keystone. 

i. The internal USFWS meeting was set for November 2nd at 
11:00am Central.  

g. A new draft BA will be provided to the USFWS as a Word document. 
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FOR INTERNAL KEYSTONE PROJECT USE ONLY 
 

TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location ENSR 

Date/Time of Contact 9-2-08; 11:40 a.m. 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Dorinda Scott 

Title Database Administrator 

Organization Texas Natural Diversity Database, Wildlife Diversity Program, Texas Parks and Wildlife Department 

Address 4200 Smith School Road 

County  

Phone 512-389-8723 

E-mail 
address 

dorinda.scott@tpwd.state.tx.us 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Species occurrence data in Project vicinity 
Concern Level:   High      Moderate     Low   X  . 
 
Description: 
Hi Debora, 
  
It appears you may be a new user, so I wanted to call your attention to and ask that you review all the 
statements here and documents in the attachment for data disclaimers, proper use and interpretation of 
the data, not presence/absence nor stand in lieu of field surveys, incomplete nature of the occurrence 
data for species and habitats at any location, and code key with field definitions (last observation date is 
simply the most recent date we have from public information sources that we can tie to the specific 
location and does not imply when a species last occurred).  With the incomplete nature of the occurrence 
data, the county list (link below) will provide a more complete list of species and habitats to address in 
project planning, field surveys, and impact assessment.  Also note that lack of data does not imply lack of 
occurrence, but simply lack of knowledge, or possibly access.  I hope this and the additional information 
I'm providing below proves useful. 
  
 
I noted coastal prairie remnants from your area and surrounding.  While the prairie remnants have no 
legal protection, they are very rare native grasslands and grassland habitat.  They have been identified 
from native hay meadows to highway, railroad, and other rights-of-way.  

In addition, please note that existing rights-of-way (roadway, railroad, utility) can support remnant 
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habitats or rare resources, as the entire right-of-way may not have been fully disturbed, it may have been 
many years since disturbance, or appropriate maintenance supports native habitats of the area.  Rights-
of-way may also be separated or somewhat protected from adjacent land uses.  Throughout the state we 
have many records of rare resources occurring in rights-of-way for these reasons. 

  
Note the Phlox contact below, as he has a predictive model to determine where surveys for the plant 
would be relevant. 
 
The Texas Natural Diversity Database (TXNDD) includes federal, and state listed and tracked Threatened, 
Endangered, and Rare species.  The attached .zip file contains documents that will guide you in 
appropriate use, restrictions, and shapefile interpretation of Texas NDD data as well as a request for 
adding data to the TXNDD.  Also included is a shapefile of the T&E and Rare species element occurrences, 
information the TXNDD has available presently, within and touching the requested quads along with a 
companion EO report; areas where EO data are absent do not mean absence of occurrence for 
Threatened, Endangered, and Rare species.  An EO list is included, buffered to approximately 10 miles 
from the requested quad boundaries to notify you of other potential federal, and state listed and tracked 
Threatened, Endangered, and Rare species within the area.  To round out your review, please use the 
pertinent TPWD Annotated County lists of Rare Species; webpage address found below.  For questions on 
these county lists please contact Celeste Brancel at celeste.brancel@tpwd.state.tx.us or (512)389-8021. 
  
For more up-to-date information on Texas trailing phlox you will need to contact Jason Singhurst at 
jason.singhurst@tpwd.state.tx.us or (512) 912-7026.  
  
Your information request includes one or more records for Bald Eagle or colonial waterbirds.  For more 
up-to-date information on the Bald Eagle or colonial waterbirds you will need to contact Brent Ortego 
at brent.ortego@tpwd.state.tx.us or (361) 576-0022. 
 
 
 
Absence of information in an area does not mean absence of occurrence.  Given the small proportion of public 
versus private land in Texas, the TXNDD does not include a representative inventory of rare resources in the state.  Data 
from the TXNDD do not provide a definitive statement as to the presence, absence, or condition of special species, 
natural communities, or other significant features within your project area.  These data cannot substitute for an on-site 
evaluation by qualified biologists.   
 
TPWD Annotated County Lists: http://www.tpwd.state.tx.us/landwater/land/maps/gis/ris/endangered_species/ 
USFWS species lists: http://ecos.fws.gov/tess_public/servlet/gov.doi.tess_pulic.servlets.EntryPage 
USFWS CRITICAL HABITAT: http://criticalhabitat.fws.gov/ 
 
 
*There is a one week turn-around due to the number of requests that we receive.  Thank you for your patience.* 

We have been informed that due to the sheer volume of in-bound email with high percentage of spam messages 
being sent to agency email servers, some messages are being delayed or are not being delivered at all to TPWD 
email addresses.  If the forward and reverse DNS lookup do not yield the same results (server name = IP / 
IP = server name), then the message is assumed to be illegitimate and is rejected. If you have not received a 
reply receipt notice within one business day, please call right away before the spam cache is emptied and to 
ensure receipt.  We are sorry for the inconvenience. 

 
Dorinda Scott, Texas Natural Diversity Database 
Wildlife Diversity Program 
Texas Parks and Wildlife Department 
4200 Smith School Road 
Austin, TX  78744 
dorinda.scott@tpwd.state.tx.us 
512/389-8723 (direct) 
512/389-8758 (fax) 
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www.tpwd.state.tx.us 
Texas Natural Diversity Database requests use: 
txndd@tpwd.state.tx.us 
 
 
 
-----Original Message----- 
From: Endriss, Debora [mailto:dendriss@ensr.aecom.com] 
Sent: Tuesday, August 26, 2008 2:20 PM 
To: Texas Natural Diversity Database 
Subject: TXNDD request 
 
Dorinda, 
 
This is a request for species occurrence data for a proposed pipeline project. 
 
Type of Data: I believe an ArcGIS shapefile.  Could you tell me what info is contained in the EOR list and EOR report, so we can tell 
if that 
would be better?    
 
USGS Quadrangle names: Lake West, Monkstown, Direct, Tigertown, Toco, Roxton, Biardstown, Cooper North, Charleston, Tira, 
Sulphur Bluff, Dike, Saltillo, Purley, New Hope, Winnsboro, Newsome, Rhonesboro, Shady Grove, Hawkins, Big Sandy, Winona, 
Starrvile, Hope Pond, Troup East, Griffin, Gum Springs, new Salem, Reklaw, Cushing TX, Douglas, Lake Nacogdoches North, Durst 
Lakes, Wells, Well SW, Keltys, Diboll, Wakefield, Corrigan, Leggett, Soda, Schwab City, Romayor, Votaw, Arizona Creek, Hardin, 
Thorson Gully, Devers, Sour Lake, Nome, China, Beaumont West, Fannett East, Beumont East, Port Acres, Terry, Port Arthur North, 
Daisetta, Liberty, Shiloh, Moss Bluff, Sheeks, Mount Belview, Highlands, Jacinto City. 
 
County names: Angelina, Chambers, Cherokee, Delta, Fannin, Franklin, Galveston, Hardin, Harris, Hopkins, Jefferson, Lamar, 
Liberty, Nacogdoches, Polk, Rusk, Smith, Trinity, Upshur, and Wood counties. 
 
Thanks, 
Debora Endriss 
Environmental Scientist 
 
ENSR 
4888 Loop Central Drive, Suite 600 
Houston, Texas 77081 
T 713-807-6595 (direct) 
T 713-520-9900 (main) 
F 713-520-6802 

 
 
 



FOR INTERNAL KEYSTONE PROJECT USE ONLY 
 

TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 1-21-09 and 1-22-09 

Keystone Team 
Member(s) 

Bill Stephens 

 

Contact Information: 
Name Hayley Dikeman 

Title Biologist 

Organization USFWS, Tulsa Ecological Services Office 

Address 9014 East 21st Street, Tulsa, OK 74129 

County  

Phone 918.382.4519 

E-mail 
address 

Hayley_Dikeman@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Arkansas River shiner 
Concern Level:   High      Moderate   X  Low     .
 
Description: 
Stephens, William" <William.Stephens@aecom.com>  
01/22/2009 06:35 PM  

To <Hayley_Dikeman@fws.gov>  
cc "Hill, Jeffrey" <jhill@ensr.aecom.com>, "Porter, Nancy" <nporter@ensr.aecom.com>  

Subject RE: Arkansas river shiner 
 

 
 
 
 
Thanks Hayley.  We are HDDing the North Canadian River at Mile Post 39.4 and the Canadian River at Mile Post 74.84.   
   
What about Muddy Boggy Creek at Mile Post 87.54 and Clear Boggy at Mile Post 126.14?  I still have not found anything 
on the USFWS website that address concerns about the ARS or their critical habitat in those specific waterbodies.  We 
could "dry cut" the Muddy and the Clear if you recommend.  
   
Bill    
   
   
William W. Stephens, Ph.D.  
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Project/Section Manager  
Water & Natural Resources, Southwest Region  
ENSR  
D: 713-807-6543  
william.stephens@aecom.com  
   
AECOM  
4888 Loop Central Dr., Suite 600  
Houston, TX 77081  
T 713-520-9900  F 713-520-6802  
www.aecom.com  
   
Please note: my email address has changed to william.stephens@aecom.com  Please update your address books 
accordingly.  
   
Important ENSR News  
   
ENSR's parent company AECOM is evolving to better serve global clients. AECOM is forming AECOM Environment- a 
new global business line that merges the environmental resources of ENSR, Earth Tech, STS and Metcalf and Eddy. With 
4200 staff in 20 countries, AECOM Environment will be one of five new global business lines of AECOM (AECOM Water, 
AECOM Transportation, AECOM Design, AECOM Energy and Power). Though our name is changing, our commitment to 
the success of your projects and your organization remains strong. We will keep you apprised of future details.  
   
Please consider the environment before printing this page.  
   

 
From: Hayley_Dikeman@fws.gov [mailto:Hayley_Dikeman@fws.gov]  
Sent: Thursday, January 22, 2009 10:13 AM 
To: Stephens, William 
Subject: RE: Arkansas river shiner 
 
 
Bill,  
 
Yes, the Arkansas River shiner (ARS) does need to be addressed.  For whatever reason I did not think the Canadian was going to be 
crossed.  The reach of the South Canadian that the pipeline will cross is critical habitat, as defined under the Endangered Species Act, 
for the ARS .  Critical habitat for the ARS includes the river and 300 feet on each side of the river from bank full width.  So, no 
disturbance or access is permitted within the river or the 300 foot buffer area on either side of the river.  This is even more restrictive 
then the guidelines for the interior least tern.  So the Service's recommendation is to HDD the South Canadian River.  If critical habitat 
is proposed to be disturbed then formal consultation must be undertaken to address take of the critical habitat and this is a larger ordeal 
than dealing with formal consultation with the ABB.  Further, I am not the lead for the ARS.  I will consult with the lead biologist for 
the ARS and ensure he has no additional recommendations.  If he does I will send them to you ASAP.    
 
I apologize for overlooking this previously.    
 
And I had forgotten that you had previously sent me shapefiles of the pipeline route, so unless there have been significant changes 
there is no reason to send me new files.    
 
Also, in regards to formal consultation involving the ABB.  Formal consultation needs to be initiated by the State Department, this is 
just the way the Endangered Species Act is written, formal consultation must be between two federal entities.  The Service recognizes 
that your company will be doing the writing of all the documents basically and that is fine and typical but they must be routed through 
the State Department because the Service must ensure that the State Department concurs with your documents and their findings since 
they are the entities we are in formal consultation with.  This is just FYI because I did not make this clear during our meeting.  
 
Thanks.  Let me know if you have more questions.  
 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 

mailto:william.stephens@aecom.com
http://www.aecom.com/
mailto:william.stephens@aecom.com
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9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 
Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged.  The information contained in 
this Email is intended for the use of the individual or entity named above.  If the reader of this message is not the intended recipient, 
you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited.  If you have 
received this communication in error, please immediately notify the sender and destroy the original message.   
 
 

"Stephens, William" <William.Stephens@aecom.com>  
01/21/2009 10:12 AM  

 
To <Hayley_Dikeman@fws.gov>  
cc "Castillo, Jerome" <JCastillo@ensr.aecom.com>, "Hill, Jeffrey" <jhill@ensr.aecom.com>  

Subject RE: Arkansas river shiner 
 

   
 
 
 
 
Hey Hayley,  
I called this morning and wanted to ask a question.  Since the South Canadian River is a concern for critical habitat 
(according to the USFWS maps) for the Arkansas River Shiner that the pipeline crosses, are the Muddy Boggy and the 
Clear Boggy Rivers also a component of this concern...or is it just one of them or both?  HDD (horizontal direction drills) 
are expensive.  We will play by the rules but need a very clear understanding and statement from (USFWS/you) that 
these areas do need to be avoided and that HDDs are the mechanism you prefer for avoidance at these locations.  I need 
clarification since neither Muddy Boggy or Clear Boggy are listed as waterbodies of concern for the shiner (not that I have 
found).  Give me a call and maybe I can clarify if you have any questions.  
  
Thanks,  
Bill    
  
  
William W. Stephens, Ph.D.  
Project/Section Manager  
Water & Natural Resources, Southwest Region  
ENSR  
D: 713-807-6543  
william.stephens@aecom.com  
  
AECOM  
4888 Loop Central Dr., Suite 600  
Houston, TX 77081  
T 713-520-9900  F 713-520-6802  
www.aecom.com  
  
Please note: my email address has changed to william.stephens@aecom.com  Please update your address books 
accordingly.  
  
Important ENSR News  
  
ENSR's parent company AECOM is evolving to better serve global clients. AECOM is forming AECOM Environment- a 
new global business line that merges the environmental resources of ENSR, Earth Tech, STS and Metcalf and Eddy. With 
4200 staff in 20 countries, AECOM Environment will be one of five new global business lines of AECOM (AECOM Water, 

mailto:william.stephens@aecom.com
http://www.aecom.com/
mailto:william.stephens@aecom.com
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AECOM Transportation, AECOM Design, AECOM Energy and Power). Though our name is changing, our commitment to 
the success of your projects and your organization remains strong. We will keep you apprised of future details.  
  
Please consider the environment before printing this page.  
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 3-4-09, 3-2-09, 2-19-09 

Keystone Team 
Member(s) 

Bill Stephens 

 

Contact Information: 
Name Hayley Dikeman 

Title Biologist 

Organization USFWS, Tulsa Ecological Services Office 

Address 9014 East 21st Street, Tulsa, OK 74129 

County  

Phone 918.382.4519 

E-mail 
address 

Hayley_Dikeman@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Crossing of Muddy Boggy 
Concern Level:   High      Moderate   X  Low     .
 
Description: 
From: Hayley_Dikeman@fws.gov [mailto:Hayley_Dikeman@fws.gov]  
Sent: Wednesday, March 04, 2009 8:30 AM 
To: Stephens, William 
Subject: Re: FW: Muddy Boggy crossing 

 
Bill,  
 
I have spoken with my malacologist.  He concurs with your evaluation of the site, given the fact the pipeline crossing occurs high up-
stream on the muddy boggy.  The Muddy Boggy is very small at this location and does not support any species we have concern with. 
 We are not opposed to open cut trench at this location along the Muddy Boggy.  
 
Sorry for the confusion on top of confusion.    
 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 
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9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 
Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged.  The information contained in 
this Email is intended for the use of the individual or entity named above.  If the reader of this message is not the intended recipient, 
you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited.  If you have 
received this communication in error, please immediately notify the sender and destroy the original message.   
 
 
 

"Stephens, William" <William.Stephens@aecom.com>  
03/02/2009 04:10 PM  

To <Hayley_Dikeman@fws.gov>  
cc  

Subject FW: Muddy Boggy crossing 
 

 
 
 
 
Hey Hayley,  
Thanks for the evaluation.  In these instances I really just let the facts dictate the needs.  In your last sentence you said: 
"We are not opposed to directional drilling at this location along the Muddy Boggy".  I hope you meant "open cut" since 
you and your malacologist agree with the site evaluation we conducted and "... does not support any species we have 
concern with".  Just let me know if I captured this correctly.  
   
   
Thanks,  
Bill  
   
William W. Stephens, Ph.D.  
Project/Section Manager  
Water & Natural Resources, Southwest Region  
ENSR  
D: 713-807-6543  
william.stephens@aecom.com  
   
AECOM  
4888 Loop Central Dr., Suite 600  
Houston, TX 77081  
T 713-520-9900  F 713-520-6802  
www.aecom.com  
   
Please note: my email address has changed to william.stephens@aecom.com  Please update your address books 
accordingly.  
   
Important ENSR News  
   
ENSR's parent company AECOM is evolving to better serve global clients. AECOM is forming AECOM Environment- a 
new global business line that merges the environmental resources of ENSR, Earth Tech, STS and Metcalf and Eddy. With 
4200 staff in 20 countries, AECOM Environment will be one of five new global business lines of AECOM (AECOM Water, 
AECOM Transportation, AECOM Design, AECOM Energy and Power). Though our name is changing, our commitment to 
the success of your projects and your organization remains strong. We will keep you apprised of future details.  
   
Please consider the environment before printing this page.  

mailto:william.stephens@aecom.com
http://www.aecom.com/
mailto:william.stephens@aecom.com
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From: Hayley_Dikeman@fws.gov [mailto:Hayley_Dikeman@fws.gov]  
Sent: Monday, March 02, 2009 3:26 PM 
To: Stephens, William 
Subject: Re: Muddy Boggy crossing 
 
 
Bill,  
 
I have spoken with my malacologist.  He concurs with your evaluation of the site, given the fact the pipeline crossing occurs high up-
stream on the muddy boggy.  The Muddy Boggy is very small at this location and does not support any species we have concern with. 
 We are not opposed to directional drilling at this location along the Muddy Boggy.  
 
Sorry for the confusion.    
 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 
9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 
Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged.  The information contained in 
this Email is intended for the use of the individual or entity named above.  If the reader of this message is not the intended recipient, 
you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited.  If you have 
received this communication in error, please immediately notify the sender and destroy the original message.   
 
 

"Stephens, William" 
<William.Stephens@aecom.com>  
02/19/2009 09:19 AM  

 
To <Hayley_Dikeman@fws.gov>  
cc "Castillo, Jerome" <JCastillo@ensr.aecom.com>, "Schlicht, Kurtis" <KSchlicht@ensr.aecom.com>, "Pittman, 

Jason" <jpittman@ensr.aecom.com>  
Subject Muddy Boggy crossing 
 

   
 
 
 
 
Hayley,  
Have you talked to your fisheries biologists about the Muddy Boggy crossing associated the TransCanada KXL project in 
Coal Co. Oklahoma?  Our client is in agreement with the recommended proposed drill underneath the Clear Boggy. 
 However, after having visited the Muddy Boggy crossing site myself, I see no need to pursue that method at that location. 
 I suggest an open-cut method with block-netting upstream of the intake for a pump-around and likewise downstream of 
the crossing with the discharge outside of the downstream block-netting.  With the pump around, the intake would also be 
screened by a box arrangement within the block-net on the intake side and likewise on the discharge side.  If you see the 
need we can even install double block-nets.  I also recommend that we cross the location during the summer low-flow 
period.  The crossing is estimated to take  6-7 hours in and out.  The banks would be stabilized with rip-rap after replacing 
the parent material and bed material replaced as extracted.  From my visit, I determined that the unconsolidated material 
in the stream bed to be 90% sand and less than 10% silt with clay as the consolidated material underneath.  Because of 
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these ambient conditions associated with the stream bed, it would not be anticipated that any external material would be 
necessary to stabilize the stream bed during low-flow conditions associated with a summer crossing.  Give me your 
thoughts on my proposal.  If you need, I can come back to Tulsa for a follow-up and discussion with you and your fisheries 
biologists.  
  
Thanks,  
Bill  
  
  
  
William W. Stephens, Ph.D.  
Project/Section Manager  
Water & Natural Resources, Southwest Region  
ENSR  
D: 713-807-6543  
william.stephens@aecom.com  
  
AECOM  
4888 Loop Central Dr., Suite 600  
Houston, TX 77081  
T 713-520-9900  F 713-520-6802  
www.aecom.com  
  
Please note: my email address has changed to william.stephens@aecom.com  Please update your address books 
accordingly.  
  
Important ENSR News  
  
ENSR's parent company AECOM is evolving to better serve global clients. AECOM is forming AECOM Environment- a 
new global business line that merges the environmental resources of ENSR, Earth Tech, STS and Metcalf and Eddy. With 
4200 staff in 20 countries, AECOM Environment will be one of five new global business lines of AECOM (AECOM Water, 
AECOM Transportation, AECOM Design, AECOM Energy and Power). Though our name is changing, our commitment to 
the success of your projects and your organization remains strong. We will keep you apprised of future details.  
  
Please consider the environment before printing this page. 
 

mailto:william.stephens@aecom.com
http://www.aecom.com/
mailto:william.stephens@aecom.com
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 3-24-09; 10:32 a.m. 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Omar Bocanegra 

Title Biologist 

Organization USFWS, Arlington Ecological Services Office 

Address 711 Stadium Drive, Suite 252, Arlington, TX 76011 

County  

Phone 817.277.1100 

E-mail 
address 

Omar_Bocanegra@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Recommended surveys for American burying beetle 
Concern Level:   High      Moderate   X  Low     .
 
Description: 
Hello Ms. Endriss:  
 
Our general recommendations for evaluating potential impacts to federally listed species are to 1) use our web-based county-by-
county list to determine which species may be present in the action area 2) determine if suitable habitat to support any of those species 
occurs in the action area, and 3) conduct appropriate presence/absence surveys for those species with suitable habitat occurring within 
the action area.  
 
I do not recall suggesting that surveys in Lamar County would be dependent on results of surveys in the adjacent Oklahoma County.   
We know a population of beetles occurs in Lamar County, and therefore, our standard recommendation for projects in that county is to 
survey for the beetle in areas that would support it.  
 
These recommendations still apply to the TransCanada project, since it is the only way for our office to address potential impacts to 
the species.  
 
Please let me know if I can provide any further assistance.  
 
-Omar  
________________________________ 
Omar R. Bocanegra 
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U.S. Fish and Wildlife Service 
711 Stadium Drive, Suite 252 
Arlington, Texas  76011 
(817) 277-1100 ext. 26 
(817) 277-1129 fax 
Website:  http://www.fws.gov/southwest/es/arlingtontexas/  
 

"Endriss, Debora" <Debora.Endriss@aecom.com>  
03/23/2009 04:10 PM  

To <omar_bocanegra@fws.gov>  
cc "Stephens, William" <wstephens@ensr.aecom.com>  

Subject Meeting for TransCananda KXL Pipeline 
 

 
 
 
 
Omar, 
 
Bill and I wanted to see if we could set up a meeting or conference with 
you to discuss and finalize your office's recommendations for species 
specific surveys and what species, if any, you wanted to see included in 
the Project's Biological Assessment.   
 
We specifically want to discuss the American burying beetle- The 
consultation letter we received from your office dated September 12, 
2008 stated that it was recommended to conduct species specific surveys 
for the American burying beetle in Lamar County.  In the previous 
meetings AECOM attended at your office (Jan. 14, 2009 and April 10, 
2008) it was discussed that if the burying beetle was found during 
surveys in Oklahoma in the county adjacent to Lamar County, then we 
should conduct surveys in Lamar County.   
 
Our concern is that the Tulsa, Oklahoma USFWS office is not requiring 
surveys for the burying beetle for this project.  They recommended 
mitigation in the form of a donation to the ABB Conservation Fund 
through the Oklahoma Chapter of the Nature Conservancy in the amount of 
the cost of a 1-mile survey in lieu of conducting a species specific 
survey.  The final details of this have not been worked out, but we 
would like to discuss how the possibility of this arrangement affects 
the previous conversations AECOM had with you. 
 
We are available for a conference call on March 30th or a meeting at 
your office on April 1st.  We could also attend a conference call or 
meeting at your office on April 6th, 8th, or 10th.  Please let me know 
if any of these days work for you. 
 
Sincerely,  
 
Debora Endriss 
Project Specialist  
Impact Assessment and Permitting 
AECOM Environment 
D 713.807.6595 
Debora.Endriss@aecom.com 
 
AECOM 
4888 Loop Central Drive, Suite 600 
Houston, TX 77081   
T 713.520.9900    F 713.520.6802  
www.aecom.com
 

http://www.fws.gov/southwest/es/arlingtontexas/
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM Environment Houston Office 

Date/Time of Contact 4-3-09; 10:30 a.m. 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Edith Erfling 

Title Fish and Wildlife Biologist 

Organization USFWS – Region 2, Clear Lake, Texas Ecological Services Field Office  

Address Clear Lake ES Field Office 

17629 El Camino Real #211  
Houston TX 77058-3051 
 

County  

Phone 281-286-8282 

E-mail 
address 

Edith_erfling@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): Phone and E-mail 

Issue: Present proposed survey locations and methods for species-specific surveys of the 
Texas prairie dawn-flower 
 
Description: 
Edith Erfling was contacted to present the USFWS with the proposed survey locations, how the survey 
locations were determined, and methods for species-specific surveys of the Texas prairie dawn-flower in Harris 
County.  It was discussed that survey areas were determined using aerial photography and information from 
soil surveys.  Edith confirmed that this was the recommended method for determining survey locations and 
stated that she did not wish to meet in person to review and comment on the survey locations.  She agreed 
that AECOM could submit the report detailing the proposed survey locations and methods to her via e-mail and 
she would comment on the report, if necessary. 
 
The report was subsequently sent to Edith via e-mail. 
 
 
 
 
 



FOR INTERNAL KEYSTONE PROJECT USE ONLY 
 

TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 4-7-09 and 4-3-09 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Edith Erfling 

Title Biologist 

Organization USFWS, Clear Lake Ecological Services Office 

Address 17629 El Camino Real, Suite 211, Houston, TX 77058 

County  

Phone 281.286.8282 

E-mail 
address 

Edith_Erfling@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Survey protocols for Texas prairie dawn-flower 
Concern Level:   High      Moderate     Low  X   .
 
Description: 
 

Proposed Survey 
Locations and Method

 
 
Good morning Debora, 
 
For the most part, your Texas prairie dawn survey protocol looks good.  I 
would recommend completing the survey as early as possible in April.  The 
peak blooming time is late March to early April, after which time the 
plants begin to wither and die and become harder to detect. 
 
Edith Erfling 
U.S. Fish & Wildlife Service 
17629 El Camino Real, Suite 211 
Houston, Texas  77058-3051 
281-286-8282 
fax 281-488-5882 
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             "Endriss, Debora"                                              
             <Debora.Endriss@a                                              
             ecom.com>                                                  To  
                                       <edith_erfling@fws.gov>              
             04/03/2009 11:10                                           cc  
             AM                        "Schlicht, Kurtis"                   
                                       <KSchlicht@ensr.aecom.com>           
                                                                   Subject  
                                       TransCanada KXL species-specific     
                                       survey for Texas Prairie             
                                       Dawn-Flower                          
                                                                            
                                                                            
                                                                            
                                                                            
                                                                            
                                                                            
 
 
 
 
 
Edith, 
 
Per our phone conversation regarding the TransCanada Keystone XL 
Project, attached is a report detailing proposed survey locations, how 
the survey locations were determined, and methods for species-specific 
surveys of the Texas prairie dawn-flower.  I did not include the aerial 
maps depicting the survey locations, as I did not want to burden you 
with too much information.  Please let me know if you would like to 
review the maps and I will send them to you. 
 
Sincerely, 
Debora 
 
Debora Endriss 
Project Specialist 
Impact Assessment and Permitting 
AECOM Environment 
D 713.807.6595 
Debora.Endriss@aecom.com 
 
AECOM 
4888 Loop Central Drive, Suite 600 
Houston, TX 77081 
T 713.520.9900    F 713.520.6802 
www.aecom.com
(See attached file: Proposed Survey Locations and Methods for Texas Prairie 
Dawn-Flower.pdf) 
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TransCanada Keystone Pipeline, LP – Keystone XL Project 
 

Proposed Survey Locations and Methods for Species-Specific Surveys 
of the Texas Prairie Dawn-Flower 

 
 
The Keystone XL Project (Project) crosses the potential distribution of the Texas prairie dawn-
flower (Hymenoxys texana) in Harris County.  The environmental survey area in Harris County 
was reviewed for suitable habitat for this species based on soil types and land use.  Soil data 
(SSURGO) was downloaded from the USDA NRCS Soil Data Mart and land use information 
was interpreted from aerial imagery.  Areas within the Project’s 300-ft survey corridor where 
both suitable soil and land use types are present for the Texas prairie dawn-flower will be 
surveyed.  
  
Soil map units described as fine-sandy soils, such as fine sandy loams, very fine sandy loams, 
loams, loamy fine sand, sand, or loamy prairie soils were included as areas of suitable habitat for 
the Texas prairie dawn-flower.  Soil maps units that were not included as suitable habitat for this 
species included clays and clay loams.  Land use types that were considered areas of suitable 
habitat for this species include open areas, such as open land, pastures, grasslands, existing right-
of-ways, and vacant or mowed lots. 
 
The soil map units crossed by the Project in Harris County are indicated in the table below.  This 
table illustrates whether the soil map unit was considered a suitable habitat for the Texas prairie 
dawn-flower and if the soil map unit coincides with a land use type suitable for this species.  The 
final column of the table indicates the MPs of proposed areas for surveys for the Texas prairie 
dawn-flower and these areas are depicted on the attached maps. 
 
Surveys will be conducted in April 2009.  The identified survey areas will be transversed on foot 
to document the presence/absences of the Texas prairie dawn-flower within the 300-ft survey 
corridor.  Although the entire area will be searched, surveyors will focus on areas of prime 
habitat, including sparsely vegetated areas and flat areas surrounding mima mounds, if present. 
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Soil Map Unit Names 
Crossed by Survey 
Area in Harris County 

Map 
Symbol 

Suitable Soil for 
Texas Prairie 
Dawn-Flower? 

Does Soil Map Unit 
Intersect Open Areas 
Suitable for Texas 
Prairie Dawn-Flower? 

Location (MPs) 

Addicks loam Ad Yes Yes MP 37.9 – 38.2, 
MP 38.3 – 40.2, 
MP 47.3 – 47.9 

Aldine very fine sandy 
loam 

Am Yes Yes MP 41.95 – 42.4 

Atasco fine sandy loam, 
1 to 4% slopes 

AtB Yes Yes MP 42.4 – 42.6 

Bernard clay loam Bd No - - 

Bernard-Edna complex Be Yes Yes MP 40.2 – 40.5, 
MP 40.65 – 41.1, 
MP 48.6 – 48.65 

Edna fine sandy loam Ed Yes Yes MP 41.65 – 41.7 

Gessner loam Ge Yes No - 

Hatliff loam Hf Yes Yes MP 42.6 – 42.7 

Kaman clay Ka No - - 

Lake Charles clay, 0 to 
1% slopes 

LcA No - - 

Verland silty clay loam Md Yes Yes MP 40.5 –40.65, 
MP 41.1 – 41.65, 
MP 47.0 – 47.2 

Nahatche loam Na Yes Yes MP 42.7 – 42.8 

Ozan loam Oa Yes Yes MP 44.85 – 45.05 

Vamont clay, 1 to 4% 
slopes 

VaB No - - 

Voss sand Vo Yes No - 

Water W No - - 
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AECOM Environment 
4888 Loop Central Drive, Suite 600, Houston, TX 77081 
T 713.520.9900  F 713.5206802  www.aecom.com 
 
 

 
 

April 20, 2009 

Information Requests 
Oklahoma Natural Heritage Inventory 
Oklahoma Biological Survey 
111 East Chesapeake Street 
Norman, OK 73019-0575 
 
 
Subject: TransCanada Keystone Pipeline, L.P., Keystone XL Pipeline Project 

Payne, Lincoln, Creek, Okfuskee, Seminole, Hughes, Coal, Atoka, and Bryan Counties, OK 
   Information Request for Species Occurrences 
 
 
To Whom It May Concern: 

Project Description 

TransCanada is proposing to construct and operate a crude oil pipeline and related facilities from Hardisty, 
Alberta, Canada, to the Port Arthur and east Houston areas of Texas in the United States (U.S.).  The project, 
known as the Keystone XL Pipeline Project (Project), initially will have the nominal capacity to deliver 700,000 
barrels per day (bpd) of crude oil from an oil supply hub near Hardisty to existing terminals in Nederland near 
Port Arthur, Texas, and the Houston Ship Channel in Houston, Texas.  The Steele City segment extends from 
Hardisty, Alberta south to Steel City, Nebraska.  The Gulf Coast segment extends from Cushing, Oklahoma 
south to Nederland, Texas.  The Houston Ship Channel Lateral extends from Liberty County, Texas southwest 
to Moore Junction, Harris County, Texas.  The pipeline will have the capacity for expansion to 900,000 bpd. In 
total, the Project will consist of approximately 1,704 miles of new, 36-inch-diameter pipeline, consisting of about 
329 miles in Canada and 1,375 miles within the U.S. It will interconnect with the northern and southern termini of 
the previously approved 298-mile-long, 36-inch-diameter Cushing extension pipeline (Cushing Extension) in the 
U.S. segment of the Keystone Pipeline Project.  
 
Requested Information 

AECOM, on behalf of TransCanada Keystone Pipeline, L.P. (TransCanada), is requesting information pertaining 
to species occurrence data for the referenced project.  A map depicting the Project location in Oklahoma is 
attached to this letter.  Additionally, the names of the USGS Quadrangles crossed by and within 2 miles of the 
Project area are listed below.  

Data Format: ArcGIS Shapefile and Correspondence, send to Debora.Endriss@aecom.com or above address. 

USGS Quadrangle names:  Cushing, North Village, Stroud North, Stroud South, Ritts Junction, Paden, Prague 
NE, Boley, Prague SE, Cromwell, Wewoka East, Hodenville, Allen, Calvin West, Steedman, Gerty, Lula, Tupelo 
NE, Centrahoma, Olney, Boggy Depot, Lehigh, Tushka, Caney, Bokchito, Bentley, Bennington North, Boswell 
SW, Bennington South, Lake West, and Monkstown.   

Sincerely, 

                        

 
Debora Endriss 
Project Specialist   
 
Enc: Project Location Map 
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 4-28-09; 12:12 p.m. 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Joseph Collins 

Title Biological Data Coordinator 

Organization Oklahoma Biological Survey, Oklahoma Natural Heritage Inventory 

Address 111 E. Chesapeake Street, University of Oklahoma, Norman, OK 73019 

County  

Phone 405.325.1985 

E-mail 
address 

Joseph.E.Collins-1@ou.edu 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Acquisition of species occurrence data for Oklahoma 
Concern Level:   High      Moderate      Low   x  .
 
Description: 
Ms. Endriss, 

2009-251-BUS-END.
pdf

Requested Shape 
File.zip

 
Please find the correspondence and shapefile you requested concerning habitats and 
species in the area of the TransCanada Keystone Pipeline. 
 
Thanks,  
 
Joe Collins 
 
 
 
 



Oklahoma Biological Survey                                            Telephone  (405) 325-1985
111 E. Chesapeake Street                                                       FAX  (405) 325-7702
University of Oklahoma
Norman, Oklahoma 73019
                                                                                     Caryn C. Vaughn, Director

Debora Endriss
AECOM Environment
4888 Loop Central Drive, Suite 600
Houston, Texas  77081

OBS Ref:  2009-251-BUS-END                                                             April 28, 2009
Re:  TransCanada Keystone Pipeline

Dear Ms. Endriss,

 Regarding your request for information on the presence of endangered species or other 
elements of biological significance at the referenced site, we have reviewed the information 
currently in the Oklahoma Natural Heritage Inventory database and have found many records of 
elements of concern near the locations you describe.

         Please see the attached shapefile for more information on the search area you requested.

         Because the ONHI database is only as complete as the information that has been collected, we 
cannot say with certainty whether or not a given site harbors rare species or ecological 
communities.  For this reason, if you are concerned about species of federal interest, we urge you to 
consult with the Tulsa office of the U.S. Fish and Wildlife Service (918.581.7458), as they may 
have additional information of which we are unaware.

         The information we provide to you is a product of a cooperative agreement between the 
Oklahoma Biological Survey (OBS) and the Oklahoma Department of Wildlife Conservation 
(ODWC).  For more information about the likely environmental impacts of your project on state 
endangered species, please contact William Ray at ODWC (405-424-6062).  You may also find our 
web site helpful for expediting your information request.  See 
http://www.biosurvey.ou.edu/fastforward.html.  

Sincerely,

Joseph E. Collins
(for)Ian Butler
Biological Data Coordinator

Survey Programs:
Bebb Herbarium • Oklahoma Fishery Research Laboratory • Oklahoma Natural Heritage Inventory

Sutton Avian Research Center • Natural Areas Registry
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location ENSR Houston Office 

Date/Time of Contact 4-28-09; 3:45 p.m. 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Omar Bocanegra 

Title USFWS Biologist 

Organization USFWS – Region 2, Arlington, Texas Ecological Services Field Office  

Address 711 Stadium Drive, Suite 252 
Arlington, Texas  76011 

 

County  

Phone 817-277-1100 ext. 26 

E-mail 
address 

Omar_Bocanegra@fws.gov  

 

Contact Information: 
Type of Contact (phone, in-person, etc.): Phone 

Issue: Discuss presence of interior least tern in Project area 
Concern Level:   High     Moderate      Low  X   .
 
Description: 
Omar Bocanegra was contacted to inquire why the interior least tern was listed in the counties of Delta, 
Hopkins, and Wood in Texas.  Omar stated that the interior least tern was known to nest at Cooper 
Lake/Reservoir in Delta and Hopkins counties.  There was also a sighting of a foraging least tern at Lake Fork 
in Wood County.  It was discussed that neither of these lakes are crossed by the Project area and Omar 
confirmed that there is no evidence that the least tern nests on any of the rivers crossed by the Project in these 
counties. 
 
 

mailto:Omar_Bocanegra@fws.gov
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 5-19-09 

Keystone Team 
Member(s) 

Elizabeth Carner 

 

Contact Information: 
Name Hayley Dikeman 

Title Biologist 

Organization USFWS, Tulsa Ecological Services Office 

Address 9014 East 21st Street, Tulsa, OK 74129 

County  

Phone 918.382.4519 

E-mail 
address 

Hayley_Dikeman@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Draft Survey Protocol for Interior Least Tern 
Concern Level:   High      Moderate     Low   X  . 
 
Description: 
 
Ms. Dikeman: 
 
Please find attached the survey locations and methods for the interior least tern proposed by TransCanada for 
the Keystone XL Pipeline Project.  The proposed pipeline crosses the N. Canadian, S. Canadian, and Red 
Rivers in Oklahoma, all of which have potential interior least tern nesting sites.  Although all three rivers will be 
crossed with HDD technology, water may be drawn to facilitate the hydrostatic tests of sections of the pipeline.  
Surveys are planned for early June. 
 
Please let me know if you have any recommendations. 
 
Thank you, 
 
Elizabeth Carner 
Senior Staff Specialist, Impact Assessment & Permitting 
AECOM Environment 
D  713.807.6516 
C  607.206.4104 
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elizabeth.carner@aecom.com 
  
AECOM 
4888 Loop Central One, Suite 600 
Houston, TX  77081-2214 
T 713.520.9900  F 713.520.6802 
www.aecom.com 
  
ENSR’s parent company, AECOM Technology Corporation, is evolving to better serve its global clients. AECOM is forming a global business line – AECOM 
Environment – by utilizing the skills and capabilities from across its global environmental operations, including resources from ENSR, Earth Tech, STS and Metcalf 
& Eddy. AECOM Environment is devoted to providing quality environmental services to its global clients. With access to approximately 4,200 staff in 20 countries, 
AECOM Environment will be one of five new AECOM business lines, which also include AECOM Water, AECOM Transportation, AECOM Design, and AECOM 
Energy. 

 

AECOM Environment provides a blend of global reach, local knowledge, innovation, and technical excellence in delivering solutions that enhance and sustain the 
world’s built, natural, and social environments. Though our appearance is changing, our commitment to the success of your projects and your organization remains 
strong. We will keep you apprised of future details. 
 

 Please consider the environment before printing this e-mail  
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 6-16-09 

Keystone Team 
Member(s) 

Bill Stephens and Debora Endriss 

 

Contact Information: 
Name Hayley Dikeman 

Title Biologist 

Organization USFWS, Tulsa Ecological Services Office 

Address 9014 East 21st Street, Tulsa, OK 74129 

County  

Phone 918.382.4519 

E-mail 
address 

Hayley_Dikeman@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ___Phone__________________________________________ 

Issue: Consultation for American burying beetle 
Concern Level:   High      Moderate   X  Low     . 
 
Description: 
Ms. Dikeman was contacted to discuss the next steps in consultation regarding the American burying beetle in 
Oklahoma and how the amount of the potential contribution to the American burying beetle fund would be 
determined.   
 
Ms. Dikeman stated that she would like to see the following information provided in the Biological Assessment: 
 

• Project Location Maps 
• Length of pipeline in miles 
• Width of permanent and temporary right-of-way 
• Depth of trench 
• Location of spoil storage 
• Description of staging areas and access roads 
• Analysis of soil compaction due to construction activities 
• Describe upfront efforts to avoid and minimize impacts to the American burying beetle 
• Description of restoration methods after completion of construction 
• Breakdown of land use/habitat types 
• Breakdown of land use/habitat type areas that will be converted to a different land use/habitat type 



FOR INTERNAL KEYSTONE PROJECT USE ONLY 
• Estimation of the number of acres/miles of suitable habitat for the American burying beetle in the 

counties that have known occurrences of the beetle (Creek, Okfuskee, Seminole, Hughes, Coal, Atoka, 
and Bryan counties) 

• State determination of “May affect and is likely to adversely affect” for American burying beetle in OK 
• When the Department of State (DOS) submits the Biological Assessment to the USFWS, they should 

include in the cover letter that the determination for the American burying beetle is “may affect and is 
likely to adversely affect” and the DOS should also request the initiation of formal consultation. 

 
Ms. Dikeman also stated that the incidental take statement in the USFWS issued Biological Opinion would 
state the number of acres that were allowed to be disturbed that will likely result in the take of the beetle.  This 
number will be determined based on the USFWS review of the information provided in the Biological 
Assessment, including the assessment of the number of acres of suitable habitat. 
 
It was also discussed that if TransCanada decides to contribute to the American burying beetle fund in lieu of 
conducting presence/absence surveys in Oklahoma, the amount of the contribution to the American burying 
beetle fund will be determined by multiplying the number of miles of suitable habitat by the cost of one survey 
transect.  This is based on the USFWS survey protocol recommendation of one survey transect per mile of 
suitable habitat.  Ms. Dikeman reiterated that this contribution to the American burying beetle fund was the 
preferred option of the USFWS; however, TransCanada could choose to conduct presence/absence surveys 
instead.  If TransCanada choose to conduct presence/absence surveys rather than make a contribution to the 
ABB fund, “bait away” or “trap and relocate” methods would be required in areas where the beetle was found to 
be present. 
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TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location AECOM 

Date/Time of Contact 6-18-09 

Keystone Team 
Member(s) 

Debora Endriss 

 

Contact Information: 
Name Hayley Dikeman 

Title Biologist 

Organization USFWS, Tulsa Ecological Services Office 

Address 9014 East 21st Street, Tulsa, OK 74129 

County  

Phone 918.382.4519 

E-mail 
address 

Hayley_Dikeman@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____E-mail___________________________________________ 

Issue: Final Survey Protocol for Interior Least Tern 
Concern Level:   High      Moderate     Low   X  .
 
Description: 
 
Debora, 
  
I have reviewed the attached tern survey protocol.  I find this acceptable and the protocol can be 
implemented. 
  
Thank you. 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 
9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 

mailto:hayley_dikeman@fws.gov
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Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged. 
 
Endriss, Debora" <Debora.Endriss@aecom.com> wrote: ----- 

To: <Hayley_Dikeman@fws.gov> 
From: "Endriss, Debora" <Debora.Endriss@aecom.com> 
Date: 06/18/2009 05:17PM 
cc: "Stephens, William" <William.Stephens@aecom.com>, "Carner, Elizabeth" 
<Elizabeth.Carner@aecom.com> 
Subject: RE: KXL pipeline questions 

Hayley,  
  
I have updated the interior least tern survey protocol with your  comments and attached a revised version to this 
e-mail.   Please let me know if the revised protocol looks good or if you have any more suggestions regarding 
the survey methods.    
  
Regarding you questions and comments about construction activities- Yes, the N. Canadian, S. Canadian, and 
Red Rivers are planned to be crossed using HDD and the HDD enter and exit points will be greater than 300 
feet from the  bank on each  side of the rivers.   However, water may be drawn from some or all of these 
waterbodies for use during hydrostatic testing and access to the rivers would be required at that time.   
Currently, construction activities in the vicinity of the N. Canadian, S. Canadian, and Red Rivers are scheduled 
to occur outside of the interior least tern nesting season.   We are interested in conducting surveys this summer 
for the interior least tern, so that we have baseline information and documentation on whether or not the interior 
least tern nests in the project area.   This information will be useful for project planning purposes in the event 
that it looks like the construction schedule will be delayed or altered.    
  
Thanks,  
Debora  
Debora Endriss  
Project Specialist  
Impact Assessment and Permitting  
AECOM Environment  
D 713.807.6595  
Debora.Endriss@aecom.com  
 
AECOM  
4888 Loop Central Drive, Suite 600  
Houston, TX 77081   
T 713.520.9900    F 713.520.6802  
www.aecom.com  
 
AECOM's global environmental practice blends global reach, local knowledge, and technical excellence in 
delivering solutions that enhance and sustain the world's built, natural, and social environments. We 
leverage the full global resources of AECOM's 43,000 worldwide staff working in 100 countries.   

 
From: Hayley_Dikeman@fws.gov [mailto:Hayley_Dikeman@fws.gov]  
Sent: Thursday, June 18, 2009 7:34 AM  
To: Endriss, Debora  
Cc: Hayley_Dikeman@fws.gov; Stephens, William; Carner, Elizabeth  
Subject: RE: KXL pipeline questions  

  

http://www.fws.gov/southwest/es/oklahoma/
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Here are my final comments on the tern survey protocol.  Please let me know if you have any questions.  I 
would recommend submitting an updated protocol reflecting the incorporation of the Service's comments.   
  
Thank you.  
 
   
Hayley Dikeman  
Fish and Wildlife Biologist  
US Fish & Wildlife Service  
Ecological Services  
Oklahoma Field Office  
9014 East 21st Street  
Tulsa, OK 74129  
 
Phone (918)382-4519  
Fax (918)581-7467  
email:  hayley_dikeman@fws.gov  
Office Website:  http://www.fws.gov/southwest/es/oklahoma/  
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged. 
 
 
 

mailto:hayley_dikeman@fws.gov
http://www.fws.gov/southwest/es/oklahoma/


TransCanada Keystone Pipeline, LP – Keystone XL Project 
 

Proposed Survey Locations and Methods for Species-Specific Surveys 
of the Interior Least Tern 

 
 
The Keystone XL Project (Project) crosses potential nesting sites of the interior least tern (Sterna 
antillarum athalassos) in Okfuskee, Seminole, Hughes, and Bryan Counties, Oklahoma, and 
Fannin County, Texas.  The Project area was reviewed for suitable habitat for this species based 
on review of the current availability of unvegetated sandbars within the South Canadian, North 
Canadian, and Red River channels.  The morphology of the river channels was interpreted from 
aerial imagery.  The rivers will be surveyed and photo-documented within a quarter mile of the 
Project centerline at the projected crossing of each river.  All three rivers will be crossed using 
HDD techniques during pipeline construction; however water may be drawn from some or all of 
the waterbodies for use during hydrostatic testing. 
  
Interior least terns nest on open shorelines, riverine sandbars, and mudflats.  Suitable nesting 
habitat is sparsely vegetated with sand or gravel substrate and located near an adequate food 
supply.  The dynamic nature of natural river hydrology may change suitable nesting habitat size 
and vegetative cover annually.  Interior least terns in Oklahoma and Texas also must contend 
with river flow regulation for human use, which keeps the water levels higher than normal year-
round and decreases suitable nesting habitat. 
 
Survey Frequency: Surveys will be conducted summer of 2009 and 2010, during the breeding 
season (15-April to 15-September) to identify occupied nest sites. The 2009 surveys are planned 
for the week of June 22nd and the 2010 surveys are anticipated to also occur during June.   
  
Procedures:   

1. Surveys will be conducted between April 15 and September 15 at the South Canadian 
River, the North Canadian River, and the Red River in Oklahoma.  Surveys will 
extend 0.25-mile on either side of the construction ROW. 

2. Presence/absence surveys will occur from the bank of each side of the rivers using 
binoculars.  Surveyors will look for the presence of terns and will document any 
activities, such as foraging terns or terns that are potentially sitting on a nest. 

3. Surveys will be conducted by Debora Endriss and Elizabeth Carner, whom are both 
biologists who have researched the species and are familiar with bird 
counting/surveying protocols.  

4. Surveys will be conducted from sunrise to approximately 10:00 a.m., or 
approximately 5:00 p.m. to sunset. 

5. Observations of terns will be recorded using GPS.  Points can be collected from the 
observation location on the stream bank using a rangefinder and compass.  Date, time, 
observations, and habitat type will be recorded for each sighting.  

6. If terns or a nesting colony is observed, surveyors will not enter the area.  If any 
agitated terns are observed, such as a tern that flushes from the ground, a tern that 
circles observers, and/or a tern that is giving distress calls, surveyors will back away 
from the river bank. 

7. If possible, all terns located within the survey area will be observed long enough to 
determine if the area is occupied by these species and if a nest is present.  These 
observations will cease if an agitated tern is present. 

8. Surveys will not be conducted in poor weather (i.e., high wind, precipitation, etc). 
9. Results of the survey will be submitted to the Tulsa USFWS field office. 
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10.  If construction activities in 2011 are anticipated to occur within 300 feet of the river 
banks during the nesting season for the interior least tern, these surveys will be 
repeated prior to any disturbances within 300 feet of the river banks during the 
nesting season.  The survey results will be submitted to the Tulsa USFWS field 
office.  If nesting birds are present, activities will be delayed until nesting is complete 
and fledglings have left the Project area.  Project personnel will remain in 
communication with the USFWS during this time.  If there are no nesting interior 
least terns present, activities within 300 feet of the rivers will occur within a limited 
timeframe and the area will be monitored to detect if any interior least terns enter the 
Project area.  All efforts will be made to ensure that any activities within 300 feet 
from the river banks will be completed outside of the nesting period for the interior 
least tern. 
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FOR INTERNAL KEYSTONE PROJECT USE ONLY 
 

TransCanada – Keystone XL Phase I 
Contact Summary Form 

 
Communication Location ENSR Houston Office 

Date/Time of Contact 6-25-09; ~10:00 A.M. 

Keystone Team 
Member(s) 

Jerry Castillo 

 

Contact Information: 
Name Edith Erfling 

Title Regulatory Coordinator, Fish and Wildlife Biologist 

Organization USFWS – Clear Lake, Texas, Ecological Services Field Office 

Address 17629 El Camino Real #211, Houston, TX 77058 

County  

Phone 281-286-8282 

E-mail 
address 

Edith_Erfling@fws.gov 

 

Contact Information: 
Type of Contact (phone, in-person, etc.): ____Phone___________________________________________ 

Issue: Discuss T&E Determination Assessment for KXL Project - Gulf Coast Segment 
Concern Level:   High      Moderate      Low   X  . 
 
Description: 
Called the USFWS office and talked with Edith Erfling regarding consultations for species that are listed but do not occur 
within a project area.  We discussed the typical process that we use is to complete an initial data base review and 
assessment, which results in a determination that some listed species may not occur in the project area because their 
existence does not occur and their habitat does not occur within the project area.  Typically we would state the process 
used and not list those species that do not occur in the project area.   
Ms. Erfling confirmed that if it was our determination a species or its habitat does not exist and submitted that information 
via written consultations to their office, they would have responded if they disagreed and they would have stated what 
specifically they disagreed with and what they want done. 
I informed Ms. Erfling that the Draft Biological Assessment for KXL was being prepared and that we were going to 
complete a listing of all the species and for those that a determination was made are not a concern for our project, we 
would state that we believe there will be "no effect" and she indicated to make sure we capture what we did to reach that 
determination and that if we did do field surveys and during those surveys no observations were made in the areas of 
potential T&E habitat to state that, also. 
 
 
 







 
 

To: <elizabeth.carner@aecom.com>
Sent: Wednesday, September 23, 2009 2:28 PM
Subject: Fw: ABB survey valid
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----- Original Message ----- 
From: Angela_Brown@fws.gov  
To: kendrabauer@mail.utexas.edu  
Sent: Wednesday, July 29, 2009 2:36 PM 
Subject: ABB survey valid 
 
 
The U.S. Fish and Wildlife Service (Service) has reviewed the following American burying beetle (ABB) 
survey report:  
 
Lamar County, Texas regarding KXL/AECOM pipeline.    
Near Camp Maxey in Lamar County, Texas on 7-11-2009    
 
This American burying beetle (ABB) survey report indicates that no ABBs were captured at the proposed 
project site.  This survey is valid for one year from the concluding date of the survey.  Since the survey results 
are negative, and we have reviewed and approved the survey report, no further section 7 consultation with the 
Service concerning the ABB is required.  This response does not pertain to any other federally-listed species 
that may be impacted by the proposed project.    
 
This notice needs to be forwarded to the appropriate project proponent, and appropriate federal, state, or tribal 
agency for their records.  As the permittee and hired consultant this is your responsibility.  Further, I do not 
have the contact information for the project proponents, or the appropriate state, federal, or tribal agency.  
 
Our comments are submitted in accordance with section 7 of the Endangered Species Act (ESA).  This 
correspondence is valid for one year from the above date.  If you have any questions, please let me know.  
 
Thank you.  
 
Angela G. Brown 
Fish and Wildlife Biologist 
U.S. Fish and Wildlife Service 
Ecological Services 
9014 E. 21st Street 
Tulsa, OK 74129 
 
918/581-7458 
angela_brown@fws.gov 
 
<br 



Matt Comeaux 

From: Hayley_Dikeman@fws.gov
Sent: Friday, January 22, 2010 2:32 PM
To: Matt Comeaux
Subject: Re: KXL - Gulf Coast Segment - Avian Survey Windows
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Matt,  
 
The timing you are proposing is sufficient for survey for the bald eagles to determine if a bald eagle nest 
is active.  You will not be able to determine of other raptor nest are active or not.  you would have to 
assume they are active.   Further, this timing does not allow for determining any new nests for most 
raptors, as they do not typically nest until may or June.  
 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 
9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 
Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged.  The 
information contained in this Email is intended for the use of the individual or entity named above.  If the 
reader of this message is not the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited.  If you have received this 
communication in error, please immediately notify the sender and destroy the original message.   
 
 
 
 

 
 
 
Good morning Hayley.  
   
We’re in the planning stages for 2010 avian surveys for the Keystone XL – Gulf Coast Segment. I wanted 
to get your thoughts on the best windows to conduct these surveys. Last year the first round was 
conducted at the end of January. Subsequent surveys were conducted in early March and April.  
   
Looks like we may have a little trouble lining up a helicopter until the second week in February (2/8) – do 
you think this will be a problem?  
   

Matt Comeaux <Matt.Comeaux@trow.com> 

01/21/2010 09:22 AM  
 
 

To <hayley_dikeman@fws.gov> 
cc

Subject KXL - Gulf Coast Segment - Avian Survey Windows



Thanks for your time,  
-Matt Comeaux  
   
   
Matthew Comeaux  
Environmental Project Manager  
   
Trow Engineering Consultants, Inc.  
2700 Post Oak Blvd., Suite 400  
Houston, TX 77056  
Ph: (713) 693-6421  
Fax: (713) 693-6497  
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david beckmeyer

From: david beckmeyer [dbeckmeyer@perennialenv.com]

Sent: Tuesday, May 04, 2010 10:14 AM
To: 'Hayley_Dikeman@fws.gov'

Subject: RE: Keystone Phase III - Interior Least Tern Survey
Information
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That is what we will do.

Thanks,

Dave

David R. Beckmeyer
Managing Partner

Perennial Environmental Services, LLC
5700 NW Central Drive
Suite 210
Houston, TX 77092
Office – 713.462.7121
Fax – 713.462.6209
Cell – 713.306.9708
e-mail - dbeckmeyer@perennialenv.com

From: Hayley_Dikeman@fws.gov [mailto:Hayley_Dikeman@fws.gov]
Sent: Tuesday, May 04, 2010 10:01 AM
To: david beckmeyer
Subject: RE: Keystone Phase III - Interior Least Tern Survey Information

David,

Yes,, I recall discussing that before, but you are correct the details were not reflected in the tern protocol.

I would recommend updating the tern protocol, as well as the Arkansas River shiner protocol because the
same requirements need to be implemented there, or better yet this should be in your final BA, or both.

I would update the protocols and the BA and resubmit them to us.

Hayley Dikeman
Fish and Wildlife Biologist
US Fish & Wildlife Service
Ecological Services
Oklahoma Field Office
9014 East 21st Street
Tulsa, OK 74129

Phone (918)382-4519
Fax (918)581-7467
email: hayley_dikeman@fws.gov
Office Website: http://www.fws.gov/southwest/es/oklahoma/



This Email is covered by the Electronic Communications Privacy Act and may be legally privileged. The
information contained in this Email is intended for the use of the individual or entity named above. If the reader of
this message is not the intended recipient, you are hereby notified that any dissemination, distribution or copying
of this communication is strictly prohibited. If you have received this communication in error, please immediately
notify the sender and destroy the original message.

Page 2 of 2

6/1/2010



Matt Comeaux 

From: david beckmeyer [dbeckmeyer@perennialenv.com]
Sent: Tuesday, May 04, 2010 10:57 AM
To: Matt Comeaux
Subject: FW: Keystone Phase III - Interior Least Tern Survey Information
Attachments: Survey Protocol for Interior Least Tern 2010 off-fws edits.doc
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David R. Beckmeyer 
Managing Partner 
  
Perennial Environmental Services, LLC 
5700 NW Central Drive 
Suite 210 
Houston, TX 77092 
Office – 713.462.7121 
Fax – 713.462.6209 
Cell – 713.306.9708 
e-mail - dbeckmeyer@perennialenv.com 

From: Hayley_Dikeman@fws.gov [mailto:Hayley_Dikeman@fws.gov]  
Sent: Monday, May 03, 2010 6:40 PM 
To: david beckmeyer 
Subject: Re: Keystone Phase III - Interior Least Tern Survey Information 
  
 
 
 
David,  
 
Here are my edits to the tern documents.  Let me know if you have questions.  
 
Thanks  
 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 
9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 
Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged.  The 
information contained in this Email is intended for the use of the individual or entity named above.  If the 
reader of this message is not the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this communication is strictly prohibited.  If you have received this 
communication in error, please immediately notify the sender and destroy the original message.   



 
 
 

 
 
 
Hayley,  
   
I have attached the interior least tern survey protocol that was used last year for the project.  I have also added 
the resumes of the personnel who will be conducting this work.  Would you please confirm that the protocol and 
proposed personnel are suitable for this year’s survey effort?  
   
Thanks,  
   
Dave  
   
David R. Beckmeyer  
Managing Partner  
   
Perennial Environmental Services, LLC  
5700 NW Central Drive  
Suite 210  
Houston, TX 77092  
Office – 713.462.7121  
Fax – 713.462.6209  
Cell – 713.306.9708  
e-mail - dbeckmeyer@perennialenv.com  
 [attachment "Survey Protocol for Interior Least Tern 2010.doc" deleted by Hayley 
Dikeman/R2/FWS/DOI] [attachment "E Carner.doc" deleted by Hayley Dikeman/R2/FWS/DOI] 
[attachment "J Wilson.docx" deleted by Hayley Dikeman/R2/FWS/DOI] 

"david beckmeyer" <dbeckmeyer@perennialenv.com> 

04/12/2010 04:30 PM  

  

To <Hayley_Dikeman@fws.gov>  
cc   

Subject Keystone Phase III - Interior Least Tern Survey Information
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KXL Phase III 
Phone Conversation Record 

May 5, 2010 
 
Participants: 
 
 David Beckmeyer – TransCanada 
 Jeff Reid – U.S. Fish and Wildlife Service, Lufkin Office 
 
Call Summary 
 
During a previous meeting with the Corps of Engineers, it was brought to our attention 
that a landowner along the proposed KXL alignment had claimed that Red- Cockaded 
Woodpeckers were present on her property.  This landowner is Ms. Loretta Mokry and 
her property is located in Polk County (ML-TX-PO 00005.001 and 00005.002). 
 
We contacted Jeff Reid in the Lufkin U.S. Fish and Wildlife Service office regarding 
their knowledge of this species in the vicinity of Ms. Mokry’s tract.  Mr. Reid stated that 
they were going to visit Ms. Mokry’s tract and evaluate it for the presence of Red 
Cockaded Woodpeckers and suitable habitat for this species.  We agreed to speak again 
after the site had been visited. 
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Dave Beckmeyer

From: Dave Beckmeyer [dbeckmeyer@perennialenv.com]
Sent: Tuesday, May 18, 2010 3:40 PM
To: 'jeffrey_reid@fws.gov'
Subject: Keystone KXL Project - Mokry Tract

Jeff, 
 
I spoke with Moni and AJ in the Clear Lake office a week ago and they said that you were going to visit the Mokry tract in 
Polk County in response to Ms. Mokry’s calls to the Corps regarding the presence of Red‐Cockaded Woodpeckers and 
Black Bears at this location.  Have you visited this location yet?  If so, can you let me know what you saw in the field? 
 
Thanks, 
 
Dave 
 

David R. Beckmeyer 
Managing Partner 
 
Perennial Environmental Services, LLC 
5700 NW Central Drive 
Suite 210 
Houston, TX 77092 
Office - 713-462-7121 
Fax - 713-462-6209 
Cell - 713-306-9708 
e-mail - dbeckmeyer@perennialenv.com 
 



KXL Phase III 
Phone Conversation Record 

May 19, 2010 
 
Participants: 
 
 David Beckmeyer – TransCanada 
 Jeff Reid – U.S. Fish and Wildlife Service, Lufkin Office 
 
Call Summary 
 
On May 19, 2010, David Beckmeyer send an email to Jeff Reid inquiring about the 
results of the U.S. Fish and Wildlife Service’s visit to Ms. Loretta Mokry’s property in 
Polk County, Texas (ML-TX-PO 00005.001 and 00005.002). 
 
Mr. Reid called in response to the email and stated that there was no suitable habitat for 
the Red-Cockaded woodpecker present within her property.   
 



Matt Comeaux 

From: Omar_Bocanegra@fws.gov
Sent: Tuesday, June 22, 2010 9:45 AM
To: Matt Comeaux
Subject: RE: Keystone Pipeline Project, Gulf Coast Segment - 2010 ABB Surveys
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I just spoke with Dr. Hoback on the phone.  He is going to contact his permitting office to see if he can 
add Texas through his current permit, which is likely the fastest way.  I have also contacted our permit 
issuing office to for suggestions.   I can't estimate when the permit could be amended, since it will likely 
be done through another region.   Beetles surveys can start as late as mid-September here in Texas, 
depending on temperature.    
________________________________ 
Omar R. Bocanegra 
U.S. Fish & Wildlife Service 
711 Stadium Drive, Suite 252 
Arlington, Texas  76011 
(817) 277-1100 ext. 26 
(817) 277-1129 fax 
Website:  http://www.fws.gov/southwest/es/arlingtontexas/ 
 
 
 

 
 
 
Thanks for the information, Omar.  
   
Dr. Hoback currently has a permit for South Dakota and Nebraska – who would he need to contact to get 
his current permit amended to include Texas? Also, what is the timeframe that would be involved for this 
approval? It is my understanding that our survey window closes at the end of August and Dr. Hoback is 
only available to conduct the surveys starting around the 6th of July.  
   
Thanks,  
-Matt C.  
   
Matthew Comeaux  
Environmental Project Manager  
Energy Services Division  
   
Trow Engineering Consultants, Inc.  
2700 Post Oak Blvd., Suite 400  
Houston, TX 77056  
Ph: (713) 693-6421  
Fax: (713) 693-6497  
   
   

Matt Comeaux <Matt.Comeaux@trow.com> 

06/22/2010 08:11 AM  
 
 

To "Omar_Bocanegra@fws.gov" <Omar_Bocanegra@fws.gov> 
cc

Subject RE: Keystone Pipeline Project, Gulf Coast Segment - 2010 ABB Surveys



  
 

 
From: Omar_Bocanegra@fws.gov [mailto:Omar_Bocanegra@fws.gov]  
Sent: Tuesday, June 22, 2010 7:54 AM 
To: Matt Comeaux 
Subject: Re: Keystone Pipeline Project, Gulf Coast Segment - 2010 ABB Surveys  
   
 
Hello Mr. Comeaux:  
 
Thank you for the update on the project.   We don't have a preference on who is contracted to do the surveys, but 
only require that they obtain an Endangered Species Permit (and any other applicable permits) to do the work. 
 Therefore, if Dr. Hoback is permitted to perform presence/absence surveys for the ABB in Texas, than there is no 
problem.  Otherwise, he may need to obtain a permit or amend his permit.  
 
-Omar  
________________________________ 
Omar R. Bocanegra 
U.S. Fish & Wildlife Service 
711 Stadium Drive, Suite 252 
Arlington, Texas  76011 
(817) 277-1100 ext. 26 
(817) 277-1129 fax 
Website:  http://www.fws.gov/southwest/es/arlingtontexas/ 
 

 
 
 
 
Good morning Mr. Bocanegra,  
  
We are currently gearing up for ABB surveys associated with the proposed Keystone Pipeline (Project) route in 
Lamar Co., Texas. This survey effort is basically a continuation of surveys conducted in the Summer of 2009 
along the proposed route in Lamar Co. To date, no ABBs have been observed.  
  
Ms. Kendra Bauer, a Doctoral Student at the University of Texas, conducted the surveys for the Project last year, 
but it appears as though she will be unable to conduct the surveys this year. With this in mind, we are seeking 
your concurrence to utilize Dr. Wyatt Hoback for the 2010 ABB survey, which is tentatively scheduled for early 
July. Dr. Hoback has extensive experience pertaining to the ABB, and is currently conducting surveys in 
Nebraska for the Steele City Segment of the Project.  
  
Please let me know at your earliest convenience if you have any reservations in utilizing Dr. Hoback’s services for 

Matt Comeaux <Matt.Comeaux@trow.com> 

06/22/2010 07:26 AM  

 

 
  

 

 

To "omar_bocanegra@fws.gov" <omar_bocanegra@fws.gov> 
cc   

Subject Keystone Pipeline Project, Gulf Coast Segment - 2010 ABB Surveys
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the Lamar Co. surveys. I have attached Dr. Hoback’s professional resume and a brief Bio for your review and 
consideration. As we only have a couple of weeks left to work out all the logistics, we would appreciate a quick 
response from your Office.  
  
If you have any questions, or if you need any additional information, please let me know.  
  
Thanks for your help,  
  
Matthew Comeaux  
Environmental Project Manager  
Energy Services Division  
  
Trow Engineering Consultants, Inc.  
2700 Post Oak Blvd., Suite 400  
Houston, TX 77056  
Ph: (713) 693-6421  
Fax: (713) 693-6497  
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Dave Beckmeyer

From: Sean_Edwards@fws.gov
Sent: Thursday, July 01, 2010 11:37 AM
To: Dave Beckmeyer
Subject: RE: Keystone Phase III MBTA (Gulf Coast Segment)

 
Mr. Beckmeyer,  
 
After speaking with several relevant sources, I have concluded that this office must coordinate with the other offices that 
lie within the footprint of this project as well as our Regional Office to develop a coordinated response.  However, it may 
not be necessary for our Regional Office to issue that response and it is permissible for each office to offer guidance on 
the avoidance of take of migratory birds.  
 
In the past, certain USFWS offices have participated in the development of Migratory Bird Plans (pursuant to EO 13186) 
in which funding to protect migratory bird habitat outside of project areas or funding to provide migratory bird research was
considered to be an acceptable way to compensate for the loss of migratory bird habitat.  However, because their is no 
process in which to mitigate the loss of migratory bird individual or active nests, funding for habitat protection or research 
cannot be considered to be a legal means in which to clear occupied migratory bird habitat during the breeding season 
between April 15 and August 1.    
 
Because there is no process to mitigate for the take of migratory birds, we cannot consider funding to be a substitute for 
avoidance.  Because of the increased likelihood of the illegal take of birds and eggs during the nesting season, the 
Migratory Bird Programs (Programs) in Regions 2 and 6 recommend that activities that disrupt or destroy nesting habitat 
occur outside of the primary nesting season for migratory bird species in the project area.  Even though conducting 
activities outside the nesting season will not completely eliminate the possibility of taking a migratory bird, the likelihood of 
take is extremely small in most cases.  
 
If these activities cannot occur outside of the primary nesting season, the Programs strongly recommend that areas in 
which construction activities are scheduled to occur be cleared of vegetation and other suitable nesting substrates prior to 
the nesting season.  Such activities would make the areas relatively unattractive to nesting birds, thereby reducing the 
likelihood of nesting activities.  Although reduced, the likelihood of taking birds and eggs would still be higher than if 
construction activities occurred completely outside of the nesting season. However, if the project proponent and 
construction company work collaboratively with the Programs and follow reasonable and prudent guidance to avoid the 
take of birds, eggs, and young, and take still occurs, the Programs should advise Office of Law Enforcement special 
agents that the company  has been cooperating with the Service and incorporating the Service’s recommendations into 
their construction timelines and activities.  The Office of Law Enforcement will focus on those cases where reasonable, 
prudent and effective measures to avoid take have not been implemented by a company.  
 
The Service, and in particular the Migratory Bird Program, is charged with promoting activities that conserve and protect 
migratory birds, and discouraging activities that could negatively impact them.  Given our mission and legal mandates, we 
cannot support activities that we know or highly suspect will result in the illegal take of migratory birds.  Thus, we cannot 
support proposals to conduct construction activities during the nesting season without having first made the nesting 
habitats less attractive for nesting birds, or having conducted surveys the prior nesting season to detect nesting birds.  As 
explained herein, it is our conclusion that sufficient time exists to either conduct construction outside of the nesting 
season, or to alter habitats as we have recommended prior to the nesting season.  
 
Although companies at times are willing to provide funds to help offset the habitat impacts associated with their activities; 
the MBTA does not authorize mitigation. Therefore any conservation measures or other efforts taken by companies to 
offset habitat loss are voluntary and do not absolve them of any potential liability for illegally taking migratory birds or 
eggs.  
 
Some of this language was developed by our Regional Office and represents the position that each of our offices 
recognize.  Please contact me if I may be of any further assistance.    
 
Kind Regards, 
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Sean Patrick Edwards 
Wildlife Biologist 
U.S. Fish & Wildlife Service 
Ecological Services Field Office 
711 Stadium Drive, Suite 252 
Arlington, TX 76011 
817-277-1100 
sean_edwards@fws.gov  
 

"Dave Beckmeyer" <dbeckmeyer@perennialenv.com>  

06/30/2010 02:48 PM  

To <Sean_Edwards@fws.gov>
cc

Subject RE: Keystone Phase III MBTA (Gulf Coast Segment) 
 

 
 
 
Sean,  
   
Thanks for the message.  An informed answer is exactly what we need.  
   
Dave  
   
From: Sean_Edwards@fws.gov [mailto:Sean_Edwards@fws.gov]  
Sent: Wednesday, June 30, 2010 2:46 PM 
To: Dave Beckmeyer 
Subject: RE: Keystone Phase III MBTA (Gulf Coast Segment)  
   
 
Dave,  
 
I am still gathering information and guidance on this subject and will be in touch as soon as I feel I have definitive answers for you.  I 
will hopefully respond no later than tomorrow.  I appreciate your patience and I would rather give you a well researched, informed 
answer.    
 
Kind Regards, 
 
Sean Patrick Edwards 
Wildlife Biologist 
U.S. Fish & Wildlife Service 
Ecological Services Field Office 
711 Stadium Drive, Suite 252 
Arlington, TX 76011 
817-277-1100 
sean_edwards@fws.gov  
"Dave Beckmeyer" <dbeckmeyer@perennialenv.com>  

06/28/2010 04:44 PM  
 

To <Sean_Edwards@fws.gov>  
cc

Subject RE: Keystone Phase III MBTA (Gulf Coast Segment)
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Sounds great.  I will talk with you then.  
  
Dave  
  
From: Sean_Edwards@fws.gov [mailto:Sean_Edwards@fws.gov]  
Sent: Monday, June 28, 2010 4:30 PM 
To: dbeckmeyer@perennialenv.com 
Subject: Fw: Keystone Phase III MBTA (Gulf Coast Segment)  
  
 
Dave,  
 
I received Hayley's e-mail and your voice mail.  I will be out of the office tomorrow but I will return your call when I return on 
Wednesday.  I'll make sure that we handle this quickly.    
 
Kind Regards, 
 
Sean Patrick Edwards 
Wildlife Biologist 
U.S. Fish & Wildlife Service 
Ecological Services Field Office 
711 Stadium Drive, Suite 252 
Arlington, TX 76011 
817-277-1100 
sean_edwards@fws.gov  
----- Forwarded by Sean Edwards/R2/FWS/DOI on 06/28/2010 04:28 PM -----  

Hayley Dikeman/R2/FWS/DOI  

06/25/2010 10:42 AM  
   

 

To "Dave Beckmeyer" <dbeckmeyer@perennialenv.com>
cc Sean Edwards/R2/FWS/DOI@FWS, Omar Bocanegra/R2/FWS/DOI@FWS  

Subject Re: Keystone Phase III MBTA (Gulf Coast Segment)Link 

 
 
   

   

 

 

 
 
 
Mr. Bechmeyer,  
 
Sorry for the delay in my response.  I have spoken with my counterpart at the Arlington, Texas Service Field Office.  They would 
prefer that you work directly with them in this effort.  The contact at the Arlington office is Sean Edwards.  I have included him in this 



4

email correspondence.  
 
Thank you.    
 
Hayley Dikeman 
Fish and Wildlife Biologist 
US Fish & Wildlife Service 
Ecological Services 
Oklahoma Field Office 
9014 East 21st Street 
Tulsa, OK 74129 
 
Phone (918)382-4519 
Fax (918)581-7467 
email: hayley_dikeman@fws.gov 
Office Website: http://www.fws.gov/southwest/es/oklahoma/ 
 
 
This Email is covered by the Electronic Communications Privacy Act and may be legally privileged.  The information contained in 
this Email is intended for the use of the individual or entity named above.  If the reader of this message is not the intended recipient, 
you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited.  If you have 
received this communication in error, please immediately notify the sender and destroy the original message.    

"Dave Beckmeyer" <dbeckmeyer@perennialenv.com>  

06/22/2010 08:56 AM  
   

 

To <Hayley_Dikeman@fws.gov>  
cc

Subject Keystone Phase III MBTA (Gulf Coast Segment)

 
 
   

   

 

 
 
 
 
Hayley,  
 
Did you make any progress last week regarding the MBTA proposal for Keystone Phase III (Gulf Coast Segment)?  
 
Dave  
 
David R. Beckmeyer  
Managing Partner  
 
Perennial Environmental Services, LLC  
5700 NW Central Drive  
Suite 210  
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Houston, TX 77092  
Office - 713-462-7121  
Fax - 713-462-6209  
Cell - 713-306-9708  
e-mail - dbeckmeyer@perennialenv.com  
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Dave Beckmeyer

From: Arturo_Vale@fws.gov
Sent: Thursday, September 16, 2010 11:34 AM
To: Edith_Erfling@fws.gov
Cc: Dave Beckmeyer; Moni_Belton@fws.gov
Subject: Re: FW:
Attachments: Schwelling et al. 2000.pdf

 
Copy of the Texas Trailing Phlox article is attached.  
 
 
 
A. J. Vale 
U. S. Fish & Wildlife Service 
17629 El Camino Real, Suite 211 
Houston, TX 77058-3051 
281-286-8282 ext. 223 
fax. 281-481-5882 



KXL Phase III 
Phone Conversation Record 

September 16, 2010 
 
Participants: 
 
 David Beckmeyer – TransCanada 
 Matt Comeaux - Trow 

Edith Erfling – U.S. Fish and Wildlife Service, Clear Lake Office 
 
Call Summary 
 
TransCanada contacted the U.S. Fish and Wildlife Service to discuss their comments to 
the draft Environmental Impact Statement regarding Texas Trailing Phlox.  TransCanada 
had concluded that the project would have “No Effect” on the Texas Trailing Phlox, but 
the U.S. Fish and Wildlife Service wanted some additional information. 
 
Ms. Erfling recommended reviewing a document titled “Habitat Prediction for Texas 
Trailing Phlox Using Landsat Thematic Mapper and Ancillary Biophysical Data” and 
suggested using it as an additional tool to address potential impacts to this species.  Ms. 
Erfling stated that she would email the habitat prediction document.  TransCanada agreed 
to utilize this document to support its assessment of potential impacts to Texas Trailing 
Phlox.   
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September 4, 2008 

Mr. Jerry Brabander                                           
U.S. Fish and Wildlife Service 
Tulsa ES Field Office 
9014 East 21st Street 
Tulsa, Oklahoma 74129 
 
Attention: Ms. Hayley Dikeman 
 
 
Subject: TransCanada Keystone Pipeline, L.P. 
   Keystone XL Pipeline Project 

Payne, Lincoln, Creek, Okfuskee, Seminole, Hughes, Coal, Atoka, and Bryan Counties,      
Oklahoma 

   Agency Consultation for Environmental Resources 
 
 
Dear Ms. Hayley Dikeman: 

ENSR, on behalf of TransCanada Keystone Pipeline, L.P. (TransCanada), is requesting information 
pertaining to federally-listed threatened and endangered species for the referenced project.  This 
information is being requested to supplement data acquired during the initial project meeting on April 16, 
2008. 

Project Description 

TransCanada is proposing to construct and operate a crude oil pipeline and related facilities from 
Hardisty, Alberta, Canada, to the Port Arthur and east Houston areas of Texas in the United States 
(U.S.).  The project, known as the Keystone XL Pipeline Project (Project), initially will have the nominal 
capacity to deliver 700,000 barrels per day (bpd) of crude oil from an oil supply hub near Hardisty to 
existing terminals in Nederland near Port Arthur, Texas, and the Houston Ship Channel in Houston, 
Texas.  The Steele City segment extends from Hardisty, Alberta south to Steel City, Nebraska.  The 
Gulf Coast segment extends from Cushing, Oklahoma south to Nederland, Texas.  The Houston Ship 
Channel Lateral extends from Liberty County, Texas southwest to Moore Junction, Harris County, 
Texas.  The pipeline will have the capacity for expansion to 900,000 bpd. In total, the Project will consist 
of approximately 1,704 miles of new, 36-inch-diameter pipeline, consisting of about 329 miles in Canada 
and 1,375 miles within the U.S. It will interconnect with the northern and southern termini of the 
previously approved 298-mile-long, 36-inch-diameter Cushing extension pipeline (Cushing Extension) in 
the U.S. segment of the Keystone Pipeline Project.  
 
Threatened and Endangered Species Biological Survey Program  
 
TransCanada has retained ENSR to provide environmental and regulatory related services for the 
Project.  ENSR will conduct the threatened and endangered species consultations, biological field 
surveys, regulatory review, and permitting activities.  
 
General habitat assessments and wetland delineation surveys were initiated in May 2008.  These 
surveys have covered a comprehensive list of ecological areas (e.g. wetlands/waterbodies, bald eagle 
nesting habitat, and native landscapes), with a focus on areas that have been identified through review 
of recently flown high-resolution aerial photography, public information contained in GIS databases, and 
other sources.   
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Species-specific biological surveys will be conducted prior to the start of construction for several species 
potentially located along the Project route.  Additionally, the presence of species that have the potential 
for migration stopovers will be monitored by personnel, such as the Environmental Inspector, during 
construction.  Below, for your review and concurrence, is a list of special status species and other 
species of concern that will be surveyed for the Project in Oklahoma.  A species-specific list has been 
developed for each state and distributed for comment and approval to the appropriate USFWS office(s) 
within each state. 
 
The species included in the list below, sensitive species habitats, and proposed survey locations were 
determined based on reviews of federal and state threatened and endangered species county lists, 
document reviews, high-resolution aerial photography interpretation, GIS and other sources, or have 
been identified by agency personnel as species of concern.  The list of federal and state threatened and 
endangered species for the affected counties was narrowed down to this list based on information 
collected at agency meetings and reviews of known distributions of these species in relation to the 
construction corridor. 
 
Surveys will occur for the following species and groups of species: 
 

 Nests of the bald eagle within or in close proximity to construction ROW during construction, 
with a focus on areas around rivers, reservoirs, and lake shores with large, tall trees.  Potential 
nests will be located via aerial surveys; 

 Nests of the interior least tern within or in close proximity to construction ROW during 
construction.  Surveys will occur at the Red River, South Canadian River, and any other rivers 
or reservoirs identified as having suitable habitat by the USFWS or by habitat assessments 
during field surveys; 

 Rookeries of species, such as herons and egrets, within or in close proximity of construction 
ROW during construction.  Potential rookeries will be located via aerial surveys; 

 Nests of raptors within or in close proximity to construction ROW during construction.  Potential 
nests will be located vial aerial surveys; 

 Migratory birds, especially nests within construction ROW during construction; 

 Migration stopovers of the piping plover within construction ROW during construction; and 

 Migration stopovers of the whopping crane within construction ROW during construction. 

The USFWS recommended a contribution to the American burying beetle conservation fund in lieu of 
conducting surveys for this species.  Surveys for presence of the Arkansas River Shiner are not 
anticipated at this time as the North and South Canadian Rivers are planned to be crossed via 
Horizontal Directional Drill.     

To facilitate your review of the Project’s biological survey program, ENSR is providing you with the 
following materials: 

 Shapefile of the proposed Project centerline on enclosed compact disc. 

 USGS Topographic Quadrangle Project Location Maps on enclosed compact disc. 
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Requested Information 

This letter is being provided to your office to assist with the development of the National Environmental 
Policy Act (NEPA) documentation for this Project. ENSR respectfully requests that the USFWS review 
the enclosed maps and provide any additional issues or concerns that the agency may have in 
association with the Project.  Also, please provide any available information on the following:  

 Designated or proposed National Wild Scenic Rivers; 

 Sensitive water resources crossed; 

 Fisheries of special concern (i.e. commercial and sport fisheries);  

 Terrestrial/wetland species and habitats of special concern; and  

 Fish and Wildlife land easements in the affected counties. 

Because our habitat assessment surveys and wetland delineations began in May 2008 and are 
continuing, we sincerely appreciate your expedited response.  ENSR appreciates your review of this 
material and looks forward to your response.  If you have any questions regarding the enclosed 
materials, please contact Dr. Bill Stephens (713) 807-6543 or Ginger Melms at (713) 807-6549 or via e-
mail at wstephens@ensr.aecom.com or gmelms@ensr.aecom.com.   

 

Sincerely, 

                        

Dr. Bill Stephens  Ginger Melms 
Assistant Project Manager  Assistant Project Manager 

 
 
Enc: USGS Topographic Quadrangle Project Location Maps for Gulf Coast Lateral and Houston Ship 

Channel Lateral in Oklahoma and Texas (on enclosed CD) 
 

Shapefiles of the proposed centerline, survey corridor, and milepost markers for the Gulf Coast 
Lateral and Houston Ship Channel Lateral (on enclosed CD) 
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September 4, 2008 

Mr. Steve Parris                     
U.S. Fish and Wildlife Service 
Clear Lake ES Field Office 
17629 El Camino Real #211 
Houston, TX 77058-3051 
 
 
Subject: TransCanada Keystone Pipeline, L.P. 
   Keystone XL Pipeline Project 

Fannin, Lamar, Delta, Hopkins, Franklin, Wood, Upshur, Smith, Cherokee, Rusk, 
Nacogdoches, Angelina, Polk, Liberty, Hardin, Jefferson, Chambers, and Harris 
Counties, Texas 

   Agency Consultation for Environmental Resources 
 
 
Dear Mr. Steve Parris: 

ENSR, on behalf of TransCanada Keystone Pipeline, L.P. (TransCanada), is requesting information 
pertaining to federally-listed threatened and endangered species for the referenced project.  This 
information is being requested to supplement data acquired during the initial project meeting on April 29, 
2008. 

Project Description 

TransCanada is proposing to construct and operate a crude oil pipeline and related facilities from 
Hardisty, Alberta, Canada, to the Port Arthur and east Houston areas of Texas in the United States 
(U.S.).  The project, known as the Keystone XL Pipeline Project (Project), initially will have the nominal 
capacity to deliver 700,000 barrels per day (bpd) of crude oil from an oil supply hub near Hardisty to 
existing terminals in Nederland near Port Arthur, Texas, and the Houston Ship Channel in Houston, 
Texas.  The Steele City segment extends from Hardisty, Alberta south to Steel City, Nebraska.  The 
Gulf Coast segment extends from Cushing, Oklahoma south to Nederland, Texas.  The Houston Ship 
Channel Lateral extends from Liberty County, Texas southwest to Moore Junction, Harris County, 
Texas.  The pipeline will have the capacity for expansion to 900,000 bpd. In total, the Project will consist 
of approximately 1,704 miles of new, 36-inch-diameter pipeline, consisting of about 329 miles in Canada 
and 1,375 miles within the U.S. It will interconnect with the northern and southern termini of the 
previously approved 298-mile-long, 36-inch-diameter Cushing extension pipeline (Cushing Extension) in 
the U.S. segment of the Keystone Pipeline Project.  
 
Threatened and Endangered Species Biological Survey Program  
 
TransCanada has retained ENSR to provide environmental and regulatory related services for the 
Project.  ENSR will conduct the threatened and endangered species consultations, biological field 
surveys, regulatory review, and permitting activities.  
 
General habitat assessments and wetland delineation surveys were initiated in May 2008.  These 
surveys have covered a comprehensive list of ecological areas (e.g. wetlands/waterbodies, red-
cockaded woodpecker habitat, and native landscapes), with a focus on areas that have been identified 
through review of recently flown high-resolution aerial photography, public information contained in GIS 
databases, and other sources.   
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Species-specific biological surveys will be conducted prior to the start of construction for several species 
potentially located along the Project route.  Additionally, the presence of species that have the potential 
for migration stopovers will be monitored by personnel, such as the Environmental Inspector, during 
construction.  Below, for your review and concurrence, is a list of special status species and other 
species of concern that will be surveyed for the Project in Texas.  A species-specific list has been 
developed for each state and distributed for comment and approval to the appropriate USFWS office(s) 
within each state. 

The species included in the list below, sensitive species habitats, and proposed survey locations were 
determined based on reviews of federal and state threatened and endangered species county lists, 
document reviews, high-resolution aerial photography interpretation, GIS and other sources, or have 
been identified by agency personnel as species of concern.  The list of federal and state threatened and 
endangered species for the affected counties was narrowed down to this list based on information 
collected at agency meetings and reviews of known distributions of these species in relation to the 
construction corridor. 

Surveys will occur for the following species and groups of species: 

 Nests of the bald eagle within or in close proximity to construction ROW during construction, 
with a focus on areas around rivers, reservoirs, and lake shores with large, tall trees.  Potential 
nests will be located via aerial surveys; 

 Nests of the interior least tern within or in close proximity to construction ROW during 
construction.  Surveys will occur at the Red River and any other rivers or reservoirs identified as 
having suitable habitat by the USFWS or by habitat assessments during field surveys; 

 Occurrence of Texas Prairie dawn-flower within construction ROW.  Surveys will occur within 
mima (pimple) mound wetlands that are identified during field surveys;  

 Rookeries of species, such as herons and egrets, within or in close proximity of construction 
ROW during construction.  Potential rookeries will be located via aerial surveys; 

 Nests of raptors within or in close proximity to construction ROW during construction.  Potential 
nests will be located vial aerial surveys; 

 Migratory birds, especially nests within construction ROW during construction; 

 Migration stopovers of the piping plover within construction ROW during construction; and 

 Migration stopovers of the whopping crane within construction ROW during construction. 

The red-cockaded woodpecker (RCW) was an original concern within the Project area in Texas.  During 
the initial aerial raptor survey ENSR personnel did not identify any suitable habitat for the RCW within 
the survey corridor.  During agency meetings, USFWS personnel confirmed that the Project did not 
cross any known suitable habitat for the RCW.  

To facilitate your review of the Project’s biological survey program, ENSR is providing you with the 
following materials: 

 Shapefile of the proposed Project centerline on enclosed compact disc. 

 USGS Topographic Quadrangle Project Location Maps on enclosed compact disc. 
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Requested Information 

This letter is being provided to your office to assist with the development of the National Environmental 
Policy Act (NEPA) documentation for this Project. ENSR respectfully requests that the USFWS review 
the enclosed maps and provide any additional issues or concerns that the agency may have in 
association with the Project.  Also, please provide any available information on the following:  

 Designated or proposed National Wild Scenic Rivers; 

 Sensitive water resources crossed; 

 Fisheries of special concern (i.e. commercial and sport fisheries);  

 Terrestrial/wetland species and habitats of special concern; and  

 Fish and Wildlife land easements in the affected counties. 

Copies of these materials also are being distributed to the Arlington Ecological Services Field Office.  
Because our habitat assessment surveys and wetland delineations began in May 2008 and are 
continuing, we sincerely appreciate your expedited response.  ENSR appreciates your review of this 
material and looks forward to your response.  If you have any questions regarding the enclosed 
materials, please contact Dr. Bill Stephens (713) 807-6543 or Ginger Melms at (713) 807-6549 or via e-
mail at wstephens@ensr.aecom.com or gmelms@ensr.aecom.com.   

 

Sincerely, 

                     

Dr. Bill Stephens  Ginger Melms 
Assistant Project Manager  Assistant Project Manager 

 
Enc: USGS Topographic Quadrangle Project Location Maps for Gulf Coast Lateral and Houston Ship 

Channel Lateral in Oklahoma and Texas (on enclosed CD) 
  
 Shapefiles of the proposed centerline, survey corridor, and milepost markers for the Gulf Coast 

Lateral and Houston Ship Channel Lateral (on enclosed CD) 
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September 4, 2008 

Mr. Tom Cloud                                  
U.S. Fish and Wildlife Service 
Arlington ES Field Office 
711 Stadium Drive, Suite 252 
Arlington, TX 76011 
 
Cc: Mr. Jeffrey Reid                     
U.S. Fish and Wildlife Service 
Lufkin Ecological Services Sub-Office 
415 South First Street, Suite 110 
Lufkin, TX 75901-3801 
 
 
Subject: TransCanada Keystone Pipeline, L.P. 
   Keystone XL Pipeline Project 

Fannin, Lamar, Delta, Hopkins, Franklin, Wood, Upshur, Smith, Cherokee, Rusk, 
Nacogdoches, Angelina, Polk, Liberty, Hardin, Jefferson, Chambers, and Harris 
Counties, Texas 

   Agency Consultation for Environmental Resources 
 
 
Dear Mr. Tom Cloud: 

ENSR, on behalf of TransCanada Keystone Pipeline, L.P. (TransCanada), is requesting information 
pertaining to federally-listed threatened and endangered species for the referenced project.  This 
information is being requested to supplement data acquired during the initial project meeting in Arlington 
on April 10, 2008 and in Lufkin on June 3, 2008. 

Project Description 

TransCanada is proposing to construct and operate a crude oil pipeline and related facilities from 
Hardisty, Alberta, Canada, to the Port Arthur and east Houston areas of Texas in the United States 
(U.S.).  The project, known as the Keystone XL Pipeline Project (Project), initially will have the nominal 
capacity to deliver 700,000 barrels per day (bpd) of crude oil from an oil supply hub near Hardisty to 
existing terminals in Nederland near Port Arthur, Texas, and the Houston Ship Channel in Houston, 
Texas.  The Steele City segment extends from Hardisty, Alberta south to Steel City, Nebraska.  The 
Gulf Coast segment extends from Cushing, Oklahoma south to Nederland, Texas.  The Houston Ship 
Channel Lateral extends from Liberty County, Texas southwest to Moore Junction, Harris County, 
Texas.  The pipeline will have the capacity for expansion to 900,000 bpd. In total, the Project will consist 
of approximately 1,704 miles of new, 36-inch-diameter pipeline, consisting of about 329 miles in Canada 
and 1,375 miles within the U.S. It will interconnect with the northern and southern termini of the 
previously approved 298-mile-long, 36-inch-diameter Cushing extension pipeline (Cushing Extension) in 
the U.S. segment of the Keystone Pipeline Project.  
 
Threatened and Endangered Species Biological Survey Program  
 
TransCanada has retained ENSR to provide environmental and regulatory related services for the 
Project.  ENSR will conduct the threatened and endangered species consultations, biological field 
surveys, regulatory review, and permitting activities.  



T. Cloud  
September 4, 2008 
Page 2 
 
 

 
 

General habitat assessments and wetland delineation surveys were initiated in May 2008.  These 
surveys have covered a comprehensive list of ecological areas (e.g. wetlands/waterbodies, red-
cockaded woodpecker habitat, and native landscapes), with a focus on areas that have been identified 
through review of recently flown high-resolution aerial photography, public information contained in GIS 
databases, and other sources.   

Species-specific biological surveys will be conducted prior to the start of construction for several species 
potentially located along the Project route.  Additionally, the presence of species that have the potential 
for migration stopovers will be monitored by personnel, such as the Environmental Inspector, during 
construction.  Below, for your review and concurrence, is a list of special status species and other 
species of concern that will be surveyed for the Project in Texas.  A species-specific list has been 
developed for each state and distributed for comment and approval to the appropriate USFWS office(s) 
within each state. 

The species included in the list below, sensitive species habitats, and proposed survey locations were 
determined based on reviews of federal and state threatened and endangered species county lists, 
document reviews, high-resolution aerial photography interpretation, GIS and other sources, or have 
been identified by agency personnel as species of concern.  The list of federal and state threatened and 
endangered species for the affected counties was narrowed down to this list based on information 
collected at agency meetings and reviews of known distributions of these species in relation to the 
construction corridor. 

Surveys will occur for the following species and groups of species: 

 Nests of the bald eagle within or in close proximity to construction ROW during construction, 
with a focus on areas around rivers, reservoirs, and lake shores with large, tall trees.  Potential 
nests will be located via aerial surveys; 

 Nests of the interior least tern within or in close proximity to construction ROW during 
construction.  Surveys will occur at the Red River and any other rivers or reservoirs identified as 
having suitable habitat by the USFWS or by habitat assessments during field surveys; 

 Occurrence of Texas Prairie dawn-flower within construction ROW.  Surveys will occur within 
mima (pimple) mound wetlands that are identified during field surveys;  

 Rookeries of species, such as herons and egrets, within or in close proximity of construction 
ROW during construction.  Potential rookeries will be located via aerial surveys; 

 Nests of raptors within or in close proximity to construction ROW during construction.  Potential 
nests will be located vial aerial surveys; 

 Migratory birds, especially nests within construction ROW during construction; 

 Migration stopovers of the piping plover within construction ROW during construction; and 

 Migration stopovers of the whopping crane within construction ROW during construction. 

The red-cockaded woodpecker (RCW) was an original concern within the Project area in Texas.  During 
the initial aerial raptor survey ENSR personnel did not identify any suitable habitat for the RCW within 
the survey corridor.  During agency meetings, USFWS personnel confirmed that the Project did not 
cross any known suitable habitat for the RCW.  
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To facilitate your review of the Project’s biological survey program, ENSR is providing you with the 
following materials: 

 Shapefile of the proposed Project centerline on enclosed compact disc. 

 USGS Topographic Quadrangle Project Location Maps on enclosed compact disc. 

Requested Information 

This letter is being provided to your office to assist with the development of the National Environmental 
Policy Act (NEPA) documentation for this Project. ENSR respectfully requests that the USFWS review 
the enclosed maps and provide any additional issues or concerns that the agency may have in 
association with the Project.  Also, please provide any available information on the following:  

 Designated or proposed National Wild Scenic Rivers; 

 Sensitive water resources crossed; 

 Fisheries of special concern (i.e. commercial and sport fisheries);  

 Terrestrial/wetland species and habitats of special concern; and  

 Fish and Wildlife land easements in the affected counties. 

Copies of these materials also are being distributed to the Clear Lake Ecological Services Field Office.  
Because our habitat assessment surveys and wetland delineations began in May 2008 and are 
continuing, we sincerely appreciate your expedited response.  ENSR appreciates your review of this 
material and looks forward to your response.  If you have any questions regarding the enclosed 
materials, please contact Dr. Bill Stephens (713) 807-6543 or Ginger Melms at (713) 807-6549 or via e-
mail at wstephens@ensr.aecom.com or gmelms@ensr.aecom.com.   

 

Sincerely, 

                     

Dr. Bill Stephens  Ginger Melms 
Assistant Project Manager  Assistant Project Manager 

Enc: USGS Topographic Quadrangle Project Location Maps for Gulf Coast Lateral and Houston Ship 
Channel Lateral in Oklahoma and Texas (on enclosed CD) 
 
Shapefiles of the proposed centerline, survey corridor, and milepost markers for the Gulf Coast 
Lateral and Houston Ship Channel Lateral (on enclosed CD) 
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June 30, 2009 

Mr. William Ray                                           
Oklahoma Department of Wildlife Conservation 
1801 N. Lincoln 
Oklahoma City, OK 73105 
 
 
Subject: TransCanada Keystone Pipeline L.P. 
   Keystone XL Pipeline Project 

Lincoln, Creek, Okfuskee, Seminole, Hughes, Coal, Atoka, and Bryan Counties,      
Oklahoma 

   Agency Consultation for Environmental Resources 
 
 
Dear Mr. William Ray: 

As a follow up to our recent discussions, TransCanada Keystone Pipeline, L.P. (Keystone) is proposing 
to construct and operate a crude oil pipeline and related facilities from Hardisty, Alberta, Canada, to the 
Port Arthur and east Houston areas of Texas in the United States (U.S.).  The project is referred to as 
the Keystone XL Pipeline Project (Project).  The Project is located in the abovementioned counties in 
Oklahoma.   
 
AECOM, on behalf of Keystone, met with your office on July 1, 2008 and with the USFWS on April 16, 
2008.  At these meetings, AECOM presented a list of species, and groups of species, which had been 
identified by AECOM as species that the USFWS and ODWC were likely to recommend for surveys in 
Oklahoma.  This list was based on reviews of federal and state threatened and endangered species 
county lists, document reviews of known distributions, high-resolution aerial photography interpretation 
of suitable habitat, and AECOM’s experience in the Project area.  The ODWC and USFWS were asked 
to approve the lists by either adding missing information or by removing species from further analysis.  
These species were the Arkansas river shiner, interior least tern, American burying beetle, whooping 
crane, piping plover, bald eagle, Texas horned lizard, raptor nests, and rookeries.   

Based on the outcomes of these initial meetings, AECOM submitted a consultation letter to the USFWS, 
in September 2008, that detailed the final list of species that had been identified as requiring a detailed 
analysis of impacts for the Project and whether the analysis process would require species-specific 
surveys or the assumption of presence and development of mitigation measures to minimize, avoid, or 
compensate potential impacts to the species.  The USFWS responded with a consultation letter that 
confirmed the species list and gave further details on the type or locations for surveys.  Based on the 
agency meetings and consultations, one species, the Texas horned lizard, was removed from the list of 
species-specific surveys.  Finally, AECOM met with the USFWS in January of 2009 to discuss the 
species list, status of environmental data gathering, and other concerns or issues. 

Based on the abovementioned meetings, and subsequent informal conversations via phone or e-mail, 
AECOM initiated the recommended species-specific surveys.  Below, for your review, is a summary for 
each species that includes the locations for species-specific surveys and results of surveys that have 
been completed to date.  At this time, AECOM would like to confirm that any species that are not 
included in the below list are not likely to be adversely affected by the project.  The following list has 
been developed for each state and distributed for comment and approval to the appropriate USFWS 
office(s) and state agencies within each state.   
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Arkansas River Shiner 

Species-specific surveys are not planned to be conducted for the Arkansas river shiner.  Instead, 
presence of the shiner will be assumed at the South and North Canadian Rivers.  Both of these rivers 
will be crossed via the horizontal directional drill (HDD) method and the workspace for the HDD entry 
and exit points will be greater than 300 feet from the bank on each side of the rivers.  Keystone will 
continue to work with your office to resolve issues associated with this Project. 

Interior Least Tern 
 
Species-specific surveys for the interior least tern occurred in June 2009 at the North Canadian, South 
Canadian, and Red Rivers.  Suitable nesting habitat was observed at all three rivers; however, no 
nesting least terns were observed.  Interior least terns were observed foraging at the Red River and 
these individuals were continuously leaving from and returning to an area approximately 0.34 mile west 
of the centerline.  The interior least tern survey report will be submitted to your office and the USFWS 
for review.  As described above for the North and South Canadian Rivers, the Red River will also be 
crossed via HDD and the entry and exit points will be greater than 300 feet from the bank on each side 
of the rivers.  Keystone will continue to work with your office to resolve issues associated with this 
Project. 
 
American Burying Beetle 
 
Presence/absence surveys are not planned for the American burying beetle in Oklahoma.  The USFWS 
has recommended setting up a compensatory mitigation plan for potential impacts to the American 
burying beetle in Oklahoma in lieu of surveys.  An analysis for suitable habitat for the burying beetle will 
be completed by the fall of 2009.  This report will be submitted to your office and the USFWS for review.  
Keystone will continue to work with your office to resolve issues associated with this Project. 
 
Whooping Crane 
 
A review of the Project area for suitable habitat for migration stopovers by the whooping crane has been 
completed.  The areas with the highest potential for migration stopovers by the whooping crane are the 
North Canadian, South Canadian, and Red Rivers.  If this species is found in close proximity to the 
right-of-way (ROW), its presence will be documented and the USFWS will be contacted.  Keystone will 
continue to work with your office to resolve issues associated with this Project.   
 
Piping Plover 
 
A review of the Project area for suitable habitat for migration stopovers by the piping plover has been 
completed.  The areas with the highest potential for migration stopovers by the piping plover are the 
North Canadian, South Canadian, and Red Rivers.  If this species is found in close proximity to the 
ROW, its presence will be documented and the USFWS will be contacted.  Keystone will continue to 
work with your office to resolve issues associated with this Project.   
 
Bald Eagle 
 
Aerial surveys for presence/absence of bald eagles, bald eagle nests, and winter roosts occurred within 
1 mile of the construction ROW in March 2008 and January, March, and April of 2009.  No bald eagle 
nests were observed within the construction ROW or within 660 feet of the edge of the construction 
ROW.  In Oklahoma, bald eagles were found to be present in the vicinity of where the Project crosses 
the Deep Fork River and the North Canadian River.  Keystone will continue to work with your office to 
resolve issues associated with this Project.     
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Raptor Nests 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  In Oklahoma, forty-one active and inactive raptor 
nests have been located.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
 
Rookeries 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  No active or inactive rookeries have been located 
near the Project area in Oklahoma.  Keystone will continue to work with your office to resolve issues 
associated with this Project.     
 
 
AECOM appreciates your review of this material and looks forward to your response.  If you have any 
questions regarding the enclosed materials, please contact Jerry Castillo at (713) 807-6541 or via e-mail 
at Jerome.Castillo@aecom.com.   

 

Sincerely, 

                        

Jerry Castillo   
Project Director   

 
 
Enc: Project Location Map 
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June 30, 2009 

Ms. Amy Hanna                                           
Texas Parks and Wildlife Department 
2805 N. Navarro, Suite 600-A 
Victoria, TX 77901 
 
 
 
Subject: TransCanada Keystone Pipeline, L.P. 
   Keystone XL Pipeline Project 

Fannin, Lamar, Delta, Hopkins, Franklin, Wood, Upshur, Smith, Cherokee, Rusk, 
Nacogdoches, Angelina, Polk, Liberty, Hardin, Jefferson, Chambers, and Harris 
Counties, Texas 

   Agency Consultation for Environmental Resources 
 
 
Dear Ms. Amy Hanna: 

As a follow up to our recent discussions, TransCanada Keystone Pipeline, L.P. (Keystone) is proposing 
to construct and operate a crude oil pipeline and related facilities from Hardisty, Alberta, Canada, to the 
Port Arthur and east Houston areas of Texas in the United States (U.S.).  The project is referred to as 
the Keystone XL Pipeline Project (Project).  The Project is located in the abovementioned counties in 
Texas.   
 
AECOM, on behalf of Keystone, met with your office on May 23, 2008, the Arlington ES Field Office on 
April 10, 2008, Clear Lake ES Field Office on April 29, 2008, and Lufkin ES sub-office on June 3, 2008.  
At these meetings, AECOM presented a list of species, and groups of species, which had been 
identified by AECOM as species that the USFWS and TPWD were likely to recommend for surveys in 
Texas.  This list was based on reviews of federal and state threatened and endangered species county 
lists, document reviews of known distributions, high-resolution aerial photography interpretation of 
suitable habitat, and AECOM’s experience in the Project area.  The USFWS and TPWD were asked to 
approve the lists by either adding missing information or by removing species from further analysis.  
These species were the red-cockaded woodpecker, interior least tern, American burying beetle, 
whooping crane, piping plover, bald eagle, Rafinesque’s big-eared bat, Texas horned lizard, raptor 
nests, and rookeries.   

Based on the outcomes of these initial meetings, AECOM submitted a consultation letter to the USFWS, 
in September 2008, that detailed the final list of species that had been identified as requiring a detailed 
analysis of impacts for the Project and whether the analysis process would require species-specific 
surveys.  The USFWS responded with consultation letters that confirmed the species list and gave 
further details on the type or locations for surveys.  Based on the agency meetings and consultations, 
one species, the Texas prairie dawn-flower was added to the list of species-specific surveys.  Three 
species, the red-cockaded woodpecker, Texas horned lizard, and Rafinesque’s big-eared bat, were 
removed from the list of species-specific surveys.  USFWS personnel at the Lufkin ES sub-office 
reviewed the Project area and confirmed that the Project did not cross any known suitable habitat for 
the red-cockaded woodpecker.  Additionally, no suitable habitat for the red-cockaded woodpecker was 
located within the Project area during aerial surveys.  Finally, AECOM met with the USFWS in January 
of 2009 to discuss the species list, status of environmental data gathering, and other concerns or 
issues. 
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Based on the abovementioned meetings, and subsequent informal conversations via phone or e-mail, 
AECOM initiated the recommended species-specific surveys.  Below, for your review, is a summary for 
each species that includes the locations for species-specific surveys and results of surveys that have 
been completed to date.  At this time, AECOM would like to confirm that any species that are not 
included in the below list are not likely to be adversely affected by the project.  The following list has 
been developed for each state and distributed for comment and approval to the appropriate USFWS 
office(s) and state agencies within each state.   
 

Texas Prairie Dawn-Flower 
 
Species-specific surveys for the Texas prairie dawn-flower occurred in Harris County on April 15, 2009.  
The Texas prairie dawn-flower was not observed within the survey corridor; however, due to the lack of 
landowner access permission, only 40% of the areas containing suitable soils and habitat for this 
species were surveyed.  At this time, Keystone plans to complete surveys for the remaining areas in 
April 2010.  Keystone will continue to work with your office to resolve issues associated with this Project. 
 
Interior Least Tern 
 
Species-specific surveys for the interior least tern occurred in June 2009 at the Red River in Texas.  
Suitable nesting habitat was observed; however, no nesting least terns were observed.  Interior least 
terns were observed foraging at the Red River and these individuals were continuously leaving from and 
returning to an area approximately 0.34 mile west of the centerline.  The interior least tern survey report 
will be submitted to your office and the USFWS for review.  The Red River will be crossed via HDD and 
the entry and exit points will be greater than 300 feet from the bank on each side of the river.  Keystone 
will continue to work with your office to resolve issues associated with this Project. 
 
American Burying Beetle 
 
Presence/absence surveys for the American burying beetle will occur in Lamar County from July 
through August 2009.  The American burying beetle survey report will be submitted to your office and 
the USFWS for review.  Keystone will continue to work with your office to resolve issues associated with 
this Project. 
 
Whooping Crane 
 
A review of the Project area for suitable habitat for migration stopovers by the whooping crane has been 
completed.  The area with the highest potential for migration stopovers by the whooping crane in Texas 
is the Red River.  If this species is found in close proximity to the right-of-way (ROW), its presence will 
be documented and the USFWS will be contacted.  Keystone will continue to work with your office to 
resolve issues associated with this Project.   
 
Piping Plover 
 
A review of the Project area for suitable habitat for migration stopovers by the piping plover has been 
completed.  The areas with the highest potential for migration stopovers by the piping plover in Texas 
are the Red River, Bois D’Arc Creek, North Sulphur River, Neches River, Trinity River, and San Jacinto 
River.  If this species is found in close proximity to the ROW, its presence will be documented and the 
USFWS will be contacted.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
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Bald Eagle 
 
Aerial surveys for presence/absence of bald eagles, bald eagle nests, and winter roosts occurred within 
1 mile of the construction ROW in March 2008 and January, March, and April of 2009.  No bald eagle 
nests were observed within the construction ROW or within 660 feet of the edge of the construction 
ROW.  In Texas, bald eagles were found to be present in the vicinity of where the Project crosses a 
large wetland complex from MP 360 to 363 and at a large reservoir near the Houston Ship Channel.  
Keystone will continue to work with your office to resolve issues associated with this Project.     
 
Raptor Nests 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  In Texas, twenty-eight active and inactive raptor 
nests have been located.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
 
Rookeries 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  Seven active or inactive rookeries have been 
located and one of these is located within the Project’s workspace.  Keystone will continue to work with 
your office to resolve issues associated with this Project.     
 
 
AECOM appreciates your review of this material and looks forward to your response.  If you have any 
questions regarding the enclosed materials, please contact Jerry Castillo at (713) 807-6541 or via e-mail 
at Jerome.Castillo@aecom.com.   

 

Sincerely, 

                        

Jerry Castillo   
Project Director   

 
 
Enc: Project Location Map 
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June 30, 2009 

Mr. Tom Cloud                                  
U.S. Fish and Wildlife Service 
Arlington ES Field Office 
711 Stadium Drive, Suite 252 
Arlington, TX 76011 
 
Cc: Mr. Jeffrey Reid                     
U.S. Fish and Wildlife Service 
Lufkin Ecological Services Sub-Office 
415 South First Street, Suite 110 
Lufkin, TX 75901-3801 
 
 
Subject: TransCanada Keystone Pipeline, L.P. 
   Keystone XL Pipeline Project 

Fannin, Lamar, Delta, Hopkins, Franklin, Wood, Upshur, Smith, Cherokee, Rusk, 
Nacogdoches, Angelina, Polk, Liberty, Hardin, Jefferson, Chambers, and Harris 
Counties, Texas 

   Agency Consultation for Environmental Resources 
 
 
Dear Mr. Tom Cloud: 

As a follow up to our recent discussions, TransCanada Keystone Pipeline, L.P. (Keystone) is proposing 
to construct and operate a crude oil pipeline and related facilities from Hardisty, Alberta, Canada, to the 
Port Arthur and east Houston areas of Texas in the United States (U.S.).  The project is referred to as 
the Keystone XL Pipeline Project (Project).  The Project is located in the abovementioned counties in 
Texas.   
 
AECOM, on behalf of Keystone, met with your office on April 10, 2008, the Clear Lake ES Field Office 
on April 29, 2008, the Lufkin ES sub-office on June 3, 2008, and Texas Parks and Wildlife Department 
(TPWD) on May 23, 2008.  At these meetings, AECOM presented a list of species, and groups of 
species, which had been identified by AECOM as species that the USFWS and TPWD were likely to 
recommend for surveys in Texas.  This list was based on reviews of federal and state threatened and 
endangered species county lists, document reviews of known distributions, high-resolution aerial 
photography interpretation of suitable habitat, and AECOM’s experience in the Project area.  The 
USFWS and TPWD were asked to approve the lists by either adding missing information or by removing 
species from further analysis.  These species were the red-cockaded woodpecker, interior least tern, 
American burying beetle, whooping crane, piping plover, bald eagle, Rafinesque’s big-eared bat, Texas 
horned lizard, raptor nests, and rookeries.   

Based on the outcomes of these initial meetings, AECOM submitted a consultation letter to your office, 
in September 2008, that detailed the final list of species that had been identified as requiring a detailed 
analysis of impacts for the Project and whether the analysis process would require species-specific 
surveys.  Your office responded with a consultation letter that confirmed the species list and gave 
further details on the type or locations for surveys.  Based on the agency meetings and consultations, 
one species, the Texas prairie dawn-flower was added to the list of species-specific surveys.  Three 
species, the red-cockaded woodpecker, Texas horned lizard, and Rafinesque’s big-eared bat, were 
removed from the list of species-specific surveys.  USFWS personnel at the Lufkin ES sub-office 
reviewed the Project area and confirmed that the Project did not cross any known suitable habitat for 
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the red-cockaded woodpecker.  Additionally, no suitable habitat for the red-cockaded woodpecker was 
located within the Project area during aerial surveys.  Finally, AECOM met with your office on January 
14, 2009 to discuss the species list, status of environmental data gathering, and other concerns or 
issues. 

Based on the abovementioned meetings, and subsequent informal conversations via phone or e-mail, 
AECOM initiated the recommended species-specific surveys.  Below, for your review, is a summary for 
each species that includes the locations for species-specific surveys and results of surveys that have 
been completed to date.  At this time, AECOM would like to confirm that any species that are not 
included in the below list are not likely to be adversely affected by the project.  The following list has 
been developed for each state and distributed for comment and approval to the appropriate USFWS 
office(s) and state agencies within each state.   
 

Texas Prairie Dawn-Flower 
 
Species-specific surveys for the Texas prairie dawn-flower occurred in Harris County on April 15, 2009.  
The Texas prairie dawn-flower was not observed within the survey corridor; however, due to the lack of 
landowner access permission, only 40% of the areas containing suitable soils and habitat for this 
species were surveyed.  At this time, Keystone plans to complete surveys for the remaining areas in 
April 2010.  Keystone will continue to work with your office to resolve issues associated with this Project. 
 
Interior Least Tern 
 
Species-specific surveys for the interior least tern occurred in June 2009 at the Red River in Texas.  
Suitable nesting habitat was observed; however, no nesting least terns were observed.  Interior least 
terns were observed foraging at the Red River and these individuals were continuously leaving from and 
returning to an area approximately 0.34 mile west of the centerline.  The interior least tern survey report 
will be submitted to the USFWS for review.  The Red River will be crossed via HDD and the entry and 
exit points will be greater than 300 feet from the bank on each side of the river.  Keystone will continue 
to work with your office to resolve issues associated with this Project. 
 
American Burying Beetle 
 
Presence/absence surveys for the American burying beetle will occur in Lamar County from July 
through August 2009.  The American burying beetle survey report will be submitted to the USFWS for 
review.  Keystone will continue to work with your office to resolve issues associated with this Project. 
 
Whooping Crane 
 
A review of the Project area for suitable habitat for migration stopovers by the whooping crane has been 
completed.  The area with the highest potential for migration stopovers by the whooping crane in Texas 
is the Red River.  If this species is found in close proximity to the right-of-way (ROW), its presence will 
be documented and the USFWS will be contacted.  Keystone will continue to work with your office to 
resolve issues associated with this Project.   
 
Piping Plover 
 
A review of the Project area for suitable habitat for migration stopovers by the piping plover has been 
completed.  The areas with the highest potential for migration stopovers by the piping plover in Texas 
are the Red River, Bois D’Arc Creek, North Sulphur River, Neches River, Trinity River, and San Jacinto 
River.  If this species is found in close proximity to the ROW, its presence will be documented and the 



T. Cloud  
June 30, 2009 
Page 3 
 
 

 
 

USFWS will be contacted.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
 
Bald Eagle 
 
Aerial surveys for presence/absence of bald eagles, bald eagle nests, and winter roosts occurred within 
1 mile of the construction ROW in March 2008 and January, March, and April of 2009.  No bald eagle 
nests were observed within the construction ROW or within 660 feet of the edge of the construction 
ROW.  In Texas, bald eagles were found to be present in the vicinity of where the Project crosses a 
large wetland complex from MP 360 to 363 and at a large reservoir near the Houston Ship Channel.  
Keystone will continue to work with your office to resolve issues associated with this Project.     
 
Raptor Nests 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  In Texas, twenty-eight active and inactive raptor 
nests have been located.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
 
Rookeries 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  Seven active or inactive rookeries have been 
located and one of these is located within the Project’s workspace.  Keystone will continue to work with 
your office to resolve issues associated with this Project.     
 
 
AECOM appreciates your review of this material and looks forward to your response.  If you have any 
questions regarding the enclosed materials, please contact Jerry Castillo at (713) 807-6541 or via e-mail 
at Jerome.Castillo@aecom.com.   

 

Sincerely, 

                        

Jerry Castillo   
Project Director   

 
 
Enc: Project Location Map 
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June 30, 2009 

Mr. Steve Parris                     
U.S. Fish and Wildlife Service 
Clear Lake ES Field Office 
17629 El Camino Real, Suite 211 
Houston, TX 77058-3051 
  
Attn: Edith Erfling 
 
Subject: TransCanada Keystone Pipeline, L.P. 
   Keystone XL Pipeline Project 

Fannin, Lamar, Delta, Hopkins, Franklin, Wood, Upshur, Smith, Cherokee, Rusk, 
Nacogdoches, Angelina, Polk, Liberty, Hardin, Jefferson, Chambers, and Harris 
Counties, Texas 

   Agency Consultation for Environmental Resources 
 
 
Dear Ms. Edith Erfling: 

As a follow up to our recent discussions, TransCanada Keystone Pipeline, L.P. (Keystone) is proposing 
to construct and operate a crude oil pipeline and related facilities from Hardisty, Alberta, Canada, to the 
Port Arthur and east Houston areas of Texas in the United States (U.S.).  The project is referred to as 
the Keystone XL Pipeline Project (Project).  The Project is located in the abovementioned counties in 
Texas.   
 
AECOM, on behalf of Keystone, met with your office on April 29, 2008, the Arlington ES Field Office on 
April 10, 2008, the Lufkin ES sub-office on June 3, 2008, and Texas Parks and Wildlife Department 
(TPWD) on May 23, 2008.  At these meetings, AECOM presented a list of species, and groups of 
species, which had been identified by AECOM as species that the USFWS and TPWD were likely to 
recommend for surveys in Texas.  This list was based on reviews of federal and state threatened and 
endangered species county lists, document reviews of known distributions, high-resolution aerial 
photography interpretation of suitable habitat, and AECOM’s experience in the Project area.  The 
USFWS and TPWD were asked to approve the lists by either adding missing information or by removing 
species from further analysis.  These species were the red-cockaded woodpecker, interior least tern, 
American burying beetle, whooping crane, piping plover, bald eagle, Rafinesque’s big-eared bat, Texas 
horned lizard, raptor nests, and rookeries.   

Based on the outcomes of these initial meetings, AECOM submitted a consultation letter to your office, 
in September 2008, that detailed the final list of species that had been identified as requiring a detailed 
analysis of impacts for the Project and whether the analysis process would require species-specific 
surveys.  Your office responded with a consultation letter that confirmed the species list and gave 
further details on the type or locations for surveys.  Based on the agency meetings and consultations, 
one species, the Texas prairie dawn-flower was added to the list of species-specific surveys.  Three 
species, the red-cockaded woodpecker, Texas horned lizard, and Rafinesque’s big-eared bat, were 
removed from the list of species-specific surveys.  USFWS personnel at the Lufkin ES sub-office 
reviewed the Project area and confirmed that the Project did not cross any known suitable habitat for 
the red-cockaded woodpecker.  Additionally, no suitable habitat for the red-cockaded woodpecker was 
located within the Project area during aerial surveys.  Finally, AECOM met with your office on January 6, 
2009 to discuss the species list, status of environmental data gathering, and other concerns or issues. 



S. Parris  
June 30, 2009 
Page 2 
 
 

 
 

Based on the abovementioned meetings, and subsequent informal conversations via phone or e-mail, 
AECOM initiated the recommended species-specific surveys.  Below, for your review, is a summary for 
each species that includes the locations for species-specific surveys and results of surveys that have 
been completed to date.  At this time, AECOM would like to confirm that any species that are not 
included in the below list are not likely to be adversely affected by the project.  The following list has 
been developed for each state and distributed for comment and approval to the appropriate USFWS 
office(s) and state agencies within each state.   
 

Texas Prairie Dawn-Flower 
 
Species-specific surveys for the Texas prairie dawn-flower occurred in Harris County on April 15, 2009.  
The Texas prairie dawn-flower was not observed within the survey corridor; however, due to the lack of 
landowner access permission, only 40% of the areas containing suitable soils and habitat for this 
species were surveyed.  At this time, Keystone plans to complete surveys for the remaining areas in 
April 2010.  Keystone will continue to work with your office to resolve issues associated with this Project. 
 
Interior Least Tern 
 
Species-specific surveys for the interior least tern occurred in June 2009 at the Red River in Texas.  
Suitable nesting habitat was observed; however, no nesting least terns were observed.  Interior least 
terns were observed foraging at the Red River and these individuals were continuously leaving from and 
returning to an area approximately 0.34 mile west of the centerline.  The interior least tern survey report 
will be submitted to the USFWS for review.  The Red River will be crossed via HDD and the entry and 
exit points will be greater than 300 feet from the bank on each side of the river.  Keystone will continue 
to work with your office to resolve issues associated with this Project. 
 
American Burying Beetle 
 
Presence/absence surveys for the American burying beetle will occur in Lamar County from July 
through August 2009.  The American burying beetle survey report will be submitted to the USFWS for 
review.  Keystone will continue to work with your office to resolve issues associated with this Project. 
 
Whooping Crane 
 
A review of the Project area for suitable habitat for migration stopovers by the whooping crane has been 
completed.  The area with the highest potential for migration stopovers by the whooping crane in Texas 
is the Red River.  If this species is found in close proximity to the right-of-way (ROW), its presence will 
be documented and the USFWS will be contacted.  Keystone will continue to work with your office to 
resolve issues associated with this Project.   
 
Piping Plover 
 
A review of the Project area for suitable habitat for migration stopovers by the piping plover has been 
completed.  The areas with the highest potential for migration stopovers by the piping plover in Texas 
are the Red River, Bois D’Arc Creek, North Sulphur River, Neches River, Trinity River, and San Jacinto 
River.  If this species is found in close proximity to the ROW, its presence will be documented and the 
USFWS will be contacted.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
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Bald Eagle 
 
Aerial surveys for presence/absence of bald eagles, bald eagle nests, and winter roosts occurred within 
1 mile of the construction ROW in March 2008 and January, March, and April of 2009.  No bald eagle 
nests were observed within the construction ROW or within 660 feet of the edge of the construction 
ROW.  In Texas, bald eagles were found to be present in the vicinity of where the Project crosses a 
large wetland complex from MP 360 to 363 and at a large reservoir near the Houston Ship Channel.  
Keystone will continue to work with your office to resolve issues associated with this Project.     
 
Raptor Nests 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  In Texas, twenty-eight active and inactive raptor 
nests have been located.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
 
Rookeries 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  Seven active or inactive rookeries have been 
located and one of these is located within the Project’s workspace.  Keystone will continue to work with 
your office to resolve issues associated with this Project.     
 
 
AECOM appreciates your review of this material and looks forward to your response.  If you have any 
questions regarding the enclosed materials, please contact Jerry Castillo at (713) 807-6541 or via e-mail 
at Jerome.Castillo@aecom.com.   

 

Sincerely, 

                        

Jerry Castillo   
Project Director   

 
 
Enc: Project Location Map 
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June 30, 2009 

Mr. Jerry Brabander                                           
U.S. Fish and Wildlife Service 
Tulsa ES Field Office 
9014 East 21st Street 
Tulsa, Oklahoma 74129 
 
Attention: Ms. Hayley Dikeman 
 
 
Subject: TransCanada Keystone Pipeline L.P. 
   Keystone XL Pipeline Project 

Lincoln, Creek, Okfuskee, Seminole, Hughes, Coal, Atoka, and Bryan Counties,      
Oklahoma 

   Agency Consultation for Environmental Resources 
 
 
Dear Ms. Hayley Dikeman: 

As a follow up to our recent discussions, TransCanada Keystone Pipeline, L.P. (Keystone) is proposing 
to construct and operate a crude oil pipeline and related facilities from Hardisty, Alberta, Canada, to the 
Port Arthur and east Houston areas of Texas in the United States (U.S.).  The project is referred to as 
the Keystone XL Pipeline Project (Project).  The Project is located in the abovementioned counties in 
Oklahoma.   
 
AECOM, on behalf of Keystone, met with your office on April 16, 2008 and with the Oklahoma 
Department of Wildlife Conservation (ODWC) on July 1, 2008.  At these meetings, AECOM presented a 
list of species, and groups of species, which had been identified by AECOM as species that the USFWS 
and ODWC were likely to recommend for surveys in Oklahoma.  This list was based on reviews of 
federal and state threatened and endangered species county lists, document reviews of known 
distributions, high-resolution aerial photography interpretation of suitable habitat, and AECOM’s 
experience in the Project area.  The USFWS and ODWC were asked to approve the lists by either 
adding missing information or by removing species from further analysis.  These species were the 
Arkansas river shiner, interior least tern, American burying beetle, whooping crane, piping plover, bald 
eagle, Texas horned lizard, raptor nests, and rookeries.   

Based on the outcomes of these initial meetings, AECOM submitted a consultation letter to your office, 
in September 2008, that detailed the final list of species that had been identified as requiring a detailed 
analysis of impacts for the Project and whether the analysis process would require species-specific 
surveys or the assumption of presence and development of mitigation measures to minimize, avoid, or 
compensate potential impacts to the species.  Your office responded with a consultation letter that 
confirmed the species list and gave further details on the type or locations for surveys.  Based on the 
agency meetings and consultations, one species, the Texas horned lizard, was removed from the list of 
species-specific surveys.  Finally, AECOM met with your office on January 20, 2009 to discuss the 
species list, status of environmental data gathering, and other concerns or issues. 

Based on the abovementioned meetings, and subsequent informal conversations via phone or e-mail, 
AECOM initiated the recommended species-specific surveys.  Below, for your review, is a summary for 
each species that includes the locations for species-specific surveys and results of surveys that have 
been completed to date.  At this time, AECOM would like to confirm that any species that are not 
included in the below list are not likely to be adversely affected by the project.  The following list has 
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been developed for each state and distributed for comment and approval to the appropriate USFWS 
office(s) and state agencies within each state.   
 

Arkansas River Shiner 

Species-specific surveys are not planned to be conducted for the Arkansas river shiner.  Instead, 
presence of the shiner will be assumed at the South and North Canadian Rivers.  Both of these rivers 
will be crossed via the horizontal directional drill (HDD) method and the workspace for the HDD entry 
and exit points will be greater than 300 feet from the bank on each side of the rivers.  Keystone will 
continue to work with your office to resolve issues associated with this Project. 

Interior Least Tern 
 
Species-specific surveys for the interior least tern occurred in June 2009 at the North Canadian, South 
Canadian, and Red Rivers.  Suitable nesting habitat was observed at all three rivers; however, no 
nesting least terns were observed.  Interior least terns were observed foraging at the Red River and 
these individuals were continuously leaving from and returning to an area approximately 0.34 mile west 
of the centerline.  The interior least tern survey report will be submitted to the USFWS for review.  As 
described above for the North and South Canadian Rivers, the Red River will also be crossed via HDD 
and the entry and exit points will be greater than 300 feet from the bank on each side of the rivers.  
Keystone will continue to work with your office to resolve issues associated with this Project. 
 
American Burying Beetle 
 
Presence/absence surveys are not planned for the American burying beetle in Oklahoma.  The USFWS 
has recommended setting up a compensatory mitigation plan for potential impacts to the American 
burying beetle in Oklahoma in lieu of surveys.  An analysis for suitable habitat for the burying beetle will 
be completed by the fall of 2009.  This report will be submitted to the USFWS for review.  Keystone will 
continue to work with your office to resolve issues associated with this Project. 
 
Whooping Crane 
 
A review of the Project area for suitable habitat for migration stopovers by the whooping crane has been 
completed.  The areas with the highest potential for migration stopovers by the whooping crane are the 
North Canadian, South Canadian, and Red Rivers.  If this species is found in close proximity to the 
right-of-way (ROW), its presence will be documented and the USFWS will be contacted.  Keystone will 
continue to work with your office to resolve issues associated with this Project.   
 
Piping Plover 
 
A review of the Project area for suitable habitat for migration stopovers by the piping plover has been 
completed.  The areas with the highest potential for migration stopovers by the piping plover are the 
North Canadian, South Canadian, and Red Rivers.  If this species is found in close proximity to the 
ROW, its presence will be documented and the USFWS will be contacted.  Keystone will continue to 
work with your office to resolve issues associated with this Project.   
 
Bald Eagle 
 
Aerial surveys for presence/absence of bald eagles, bald eagle nests, and winter roosts occurred within 
1 mile of the construction ROW in March 2008 and January, March, and April of 2009.  No bald eagle 
nests were observed within the construction ROW or within 660 feet of the edge of the construction 
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ROW.  In Oklahoma, bald eagles were found to be present in the vicinity of where the Project crosses 
the Deep Fork River and the North Canadian River.  Keystone will continue to work with your office to 
resolve issues associated with this Project.     
 
Raptor Nests 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  In Oklahoma, forty-one active and inactive raptor 
nests have been located.  Keystone will continue to work with your office to resolve issues associated 
with this Project.   
 
Rookeries 
 
Aerial surveys for presence/absence of raptor nests occurred within 1 mile of the construction ROW in 
March 2008 and January, March, and April of 2009.  No active or inactive rookeries have been located 
near the Project area in Oklahoma.  Keystone will continue to work with your office to resolve issues 
associated with this Project.     
 
 

AECOM appreciates your review of this material and looks forward to your response.  If you have any 
questions regarding the enclosed materials, please contact Jerry Castillo at (713) 807-6541 or via e-mail 
at Jerome.Castillo@aecom.com.   

 

Sincerely, 

                        

Jerry Castillo   
Project Director   

 
 
Enc: Project Location Map 













































 
Gulf Coast Meeting Notes 
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USFWS Ecological Services, Arlington, TX 
April 10, 2008.  10:00 to 11:30  
 
 
Attendees: 
 

Keystone XL Staff: 
 
Kurtis Schlicht (ENSR) 
Brian Ham (ENSR) 
William Stephens (ENSR) 
 

Agency Staff: 
 
Thomas Cloud Jr.  (USFWS-Field Supervisor) 
Omar Bocanegra (USFWS-Biologist, Endangered 
Species) 
Sidney Puder (USFWS-Biologist, Federal Projects) 
 
 
 

  
Meeting Objectives  
The goals of this meeting were to discuss: 1) describe project and associated schedule, 2) meet key 
USFWS personnel potentially associated with the project, 3) provide status of current environmental data 
gathering, 4) discuss future tasks –survey protocols, field mobilization, reporting & scheduling, 5) discuss 
current species lists and deviations, 5) define project area/survey approach, 6) discuss timetable for 
review of deliverables, 7) discuss concerns, issues, and/or questions. 
 
Content of Key Messages Conveyed 

 Introduction of KXL Project and TransCanada.  TransCanada KXL Pipeline Project is strategic in 
delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008; Filing-Q3 2008 thru Q1 
2010; Construction- Q2 2010; In service-Q4 2010 

 36 in diameter with 4 ft of cover as typical  
 KXL Project critical to providing the US reliable supply from secure reserves   
 BLM will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons  
 Discussed role of USFWS Arlington-Ecological Services as a stakeholder with Section 7 

compliance, NEPA process/review, confirmation of information required and input 
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Agency Issues, Concerns, and Recommendations: 
 Omar Bocanegra provided the USFWS list of “General Recommendations for Avoiding and/or 

Minimizing Environmental Impacts from Utility Pipeline Construction” and presented concerns   
 Tom Cloud offered Jason Roesner/Jeff Reid in Lufkin sub-office to support RCW and habitat  
 Concern for Pine Snake, Black Bear, Whooping Crane, Least Tern, and American Burying 

Beetle-(more of a concern in Oklahoma).  Policy-concern for construction time-of-year to avoid-
empty nests 

 If Burying Beetle is present in Oklahoma county across from a respective Texas county, only then 
would it generate concern in Texas, potentially Lamar Co.  Conduct presence/absence surveys if 
present  

 Identified other State/Regional/ Local agencies needing to be consulted-Jason Roesner and Jeff 
Reid to verify existence of any public/private land issues as Jeff Reid works with US Forest 
Service and Private Lands Program 

 Piney Woods Mitigation Bank offered by USFWS when necessary/offered potential buy-in for 
other mitigation areas   

 Sidney Puder introduced as the go-to person for 404 components with PCN concerns with focus 
on areas requiring conversion 

 Section 7 Submittals: no effects, not likely to have an effect, or likely to have an effect  
 If potential for impacts exist, then consult with USFWS, otherwise just give the USFWS a copy 

and submit to BLM directly 
 Use USFWS as consult for T&E and cross reference w/county lists.   
 Refer to guidelines for disturbance potential (750 ft)-“avoid an impact” is the rule  
 Conservation of bottomland hardwoods/wetlands is key-avoid the area, if potential for impact-then 

HDD   
 
Action Items:  

• Provide survey protocols to USFWS in Arlington as a courtesy/do not need to approve 
• Contact Jeff Reid and Jason Roesner in Lufkin sub-office for public/private land concerns, 

RCW/habitat concerns   
• Path forward-if “no impact” then just provide Arlington a copy but if an impact exists then need to 

consult 
• Reports-WRP and CRP to USFWS 
• Keep the USFWW-Arlington Ecological Services informed but do not over-burden; they are very 

comfortable with ENSR’s expertise and proactive approach 
• Contact Sidney Puder with PCN concerns 
• Tom Cloud will contact Jason Roesner and Jeff Reid in the Lufkin sub-office  
 

Summary:  
• Tom Cloud was the supervisor in charge.  Omar Bocanegra provided support for the endangered 

species and Sidney Puder was the biologist in charge of Federal Projects.  All three interacted 
with us and we were very well received.  That did not want to be over-burdened with any 
unnecessary information.  They appreciated our proactive approach and knowledge associated 
with our proposed environmental survey of the ROW.    
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USFWS Ecological Services, Tulsa, OK 
April 16, 2008.  11:00 to 12:00  
 
 
Attendees: 
 

Keystone XL Staff: 
 
John Auriemma (ENSR) 
William Stephens (ENSR) 
 

Agency Staff: 
 
Hayley Dikeman, (USFWS-Fish & Wildlife Biologist, 
Endangered Species Recovery and Consultation- 
specifically insects/plants; Federal Activities, 
Petroleum and Mining Issues)  
 
 
 

  
Meeting Objectives  
The goals of this meeting were to discuss: 1) describe project and associated schedule, 2) meet key 
USFWS personnel potentially associated with the project, 3) provide status of current environmental data 
gathering, 4) discuss future tasks –survey protocols, field mobilization, reporting & scheduling, 5) discuss 
current species lists and deviations, 5) define project area/survey approach, 6) discuss timetable for 
review of deliverables, 7) discuss concerns, issues, and/or questions. 
 
Content of Key Messages Conveyed 

 Introduction of KXL Project and TransCanada.  TransCanada KXL Pipeline Project is strategic in 
delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008; Filing-Q3 2008 thru Q1 
2010; Construction- Q2 2010; In service-Q4 2010 

 36 in diameter with 4 ft of cover as typical  
 KXL Project critical to providing the US reliable supply from secure reserves   
 BLM will serve as lead federal agency  
 Defined ENSR’s role in project management/subcontractors 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 155 miles of proposed pipeline occur in Oklahoma and all is co-located 
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons  
 Discussed role of USFWS Tulsa-Ecological Services as a stakeholder with Section 7 compliance, 

NEPA process/review, confirmation of information required and input 
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Agency Issues, Concerns, and Recommendations: 
 Hayley immediately presented concerns of her fisheries staff with previous pipeline-related 

environmental surveys 
 She provided us with the most current list of T&Es as recommended by Tulsa Ecological Services  
 Expressed concerns over migratory birds in general, Least Tern, Arkansas Shiner, Piping Plover, 

Whopping Crane, Bald Eagle and American Burying Beetle  
 Whopping Crane area-of-concern includes rivers and stock ponds 
 Bald Eagle while de-listed still has recommendations in place 
 Migratory Birds-avoid during nesting seasons 
 Avoid active nests 
 Migratory Bird Habitat includes buffer as recommended by NEPA  
 As dictated by Migratory Bird Treaty (MBT) and Endangered Species Act (ESA)- Biological 

Assessment (BA)  
 Habitat for Least Tern-river crossings and at crossings with buffer 
 Timing of survey may be an issue 
 BA component of application (draft form) directly to Hayley Dikeman for comment 
 Concern with American Burying Beetle will initiate a formal consultation with the Nature 

Conservancy  
 BA for American Burying Beetle to be approved by the Nature Conservancy; mitigation rates will 

be based upon the cost of one survey (1-mile); concern is not only habitat loss but fragmentation.  
 American Burying Beetle not found in Lincoln/Payne Co. 
 Areas of concern are defined as 300 ft. from bank-full width  
 Assessing wetlands along the ROW-avoid/minimize-HDD where appropriate 
 If power lines becomes a component of the process (e.g.-pump stations), then burying the cable 

is preferred 
 Shape files are recommended by Hayley for her review when appropriate 

 
Action Items:  

• Provide survey protocols to USFWS in Tulsa 
• Visit list of waters for Arkansas Shiner as soon as Hayley Dikeman provides  
• Re-visit amended T&E list provided by Hayley 
• Re-visit Migratory Bird policies, species of concern to be included in BA include Least Tern, 

Piping Plover, Whopping Crane, and Bald Eagle 
• Contact Nature Conservancy for concerns with American Burying Beetle and mitigation rates 
• BA component of application (draft form) directly to Hayley Dikeman for comment 
• Send Hayley Dikeman shape files for review 

 
Summary:  

• Hayley Dikeman initially was a little stand-offish.  She expressed immediate concerns over 
previous pipeline issues and the quality of fisheries survey data provided for the Arkansas Shiner.  
She began to realize that we understood her concerns about T&Es for the project area, were 
knowledgeable about our subject matter, and would address them appropriately as related to the 
project.  The meeting went very well.  Keep the USFWS-Tulsa Ecological Services informed but 
do not over-burden; they are very comfortable with ENSR’s expertise and proactive approach. 
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USFWS-Ecological Services 
Clear Lake, Texas 
April 29, 2008.   
 
 
Attendees: 
 

Keystone XL Staff: 
 
Kurtis Schlicht (ENSR) 
Brian Ham (ENSR) 
William Stephens (ENSR) 
 

Agency Staff: 
 
Moni Belton 
Steve Parrish 
Edith Erfling 
 
 
 

 
Meeting Objectives  
The goals of this meeting were to discuss: 1) describe project and associated schedule, 2) meet key NPS 
personnel potentially associated with the project, 3) provide status of current environmental data 
gathering, 4) discuss future tasks –survey protocols, field mobilization, reporting & scheduling, 5) discuss 
current species lists and deviations, 5) define project area/survey approach, 6) discuss timetable for 
review of deliverables, 7) discuss concerns, issues, and/or questions. 
 
Content of Key Messages Conveyed 

 Introduction of KXL Project and TransCanada.  TransCanada KXL Pipeline Project is strategic in 
delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008; Filing-Q3 2008 thru Q1 
2010; Construction- Q2 2010; In service-Q4 2010 

 36 in diameter with 4 ft of cover as typical  
 KXL Project critical to providing the US reliable supply from secure reserves   
 BLM/DOS will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons  
 
 
Agency Issues, Concerns, and Recommendations: 

 Angelina Co. and south is the jurisdiction of USFWS-Clear Lake 
 Main concerns-Flyways, Red-Cockaded Woodpecker (RCW), Bottomlands  
 RCW-USFWS Jeffery Reid/Jason Reisner 
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 Houston toad in Liberty Co. mentioned 
 Stewart Lewis @ refuge need to contact 
 Mentioned 1600 acres recently acquired near Liberty Co. & Trinity River Refuge 
 Piney Woods Mitigation Bank mentioned as a resource  
 Discussed NEPA Process 
 No construction during nesting period 
 Push/Pull technique recommended for wetlands 
 ID nests & protected birds 
 For active rockeries (keep activity 100’ away) March –June/July 
 For Pipeline ROW need to identify heads, pump stations, ROW access land 
 Permanent structures concerns: Temporary /perennial Impacts 
 Greater than 1-yr. considered permanent impacts 
 If forested habitat is cut then considered as a permanent impact 
 3 wks notice requested by USFWS before construction 
 Minimal lighting effects at pump stations 
 Moni requested habitat description, (Memorandums of agreement (MOAs), desk top information 

and field visit 
 If pipeline corridor is to exist in tidal marsh then would initiate Coastal Zone Management issues 

for soil types 
 Elevations returned to pre-existing conditions 
 Side casting of materials; requested timeline for construction segments 
 Identify all associated above-ground structures 
 Herbaceous vegetation cover-Steve Parrish 
 Mitigation aspect discussed 
 Suggested ROW management by annually/biannually mowing 
 Invasive species a concern (Chinese Tallow) 
 Concern for deep-rooted sedge 
 Conservation Fund-Andy Jones, Stewart Marcus mentioned in relation to mitigation for a 

continuous segment 
 Concern for listed species and T&Es 
 Edith Erfling: county by county listing for species and habitats. Talk to land owners & land 

managers 
 Requested percent collocated in Clear Lake Area.  No impact then do NOT contact 
 Phlox=concern 
 EIS-can be template 
 ESA needs to be formal (endangered species assessment) 
 Be specific for project 

- Supporting info to base decision 
- RCW disturbance, survey guidelines, noise sensitive 

 Awareness for species 
 Re-evaluate if time-line changes 
 Coordinate w/ sub-offices or not 

 
Action Items:  

 Contact Jeff Reid at Lufkin for RCW 
 Contact Edith Erfling for species and habitat concerns 
 Provide percent co-location in Clear Lake area 
 Identify locations for permanent structures 
 Contact Moni Belton for habitat description, desk top info request and field visit 

 
  
Summary:  

 More in-depth overall concern expressed by USFWS than prior meeting with Arlington.  USFWS-
Clear Lake has defined ideas on the information they want and covered their topics well.   
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Texas Parks and Wildlife. Dickinson, Texas 
Justin Hurst Wildlife Management Area 
May 23, 2008.   
 
 
Attendees: 
 

Keystone XL Staff: 
 
Kurtis Schlicht (ENSR) 
Brian Ham (ENSR) 
William Stephens (ENSR) 
 

Agency Staff: 
 
Jamie Schubert  (Wetland Biologist-Dickinson field 
office) 
Amy Hanna (Wildlife Habitat Assessment Program-
Victoria field office) 
 
 
 
 

Meeting Objectives  
The goals of this meeting were to discuss: 1) describe project and associated schedule, 2) meet key 
TPWD personnel potentially associated with the project, 3) provide status of current environmental data 
gathering, 4) discuss future tasks –survey protocols, field mobilization, reporting & scheduling, 5) discuss 
current species lists and deviations, 5) define project area/survey approach, 6) discuss timetable for 
review of deliverables, 7) discuss concerns, issues, and/or questions. 
 
Content of Key Messages Conveyed 

 Introduction of KXL Project and TransCanada.  TransCanada KXL Pipeline Project is strategic in 
delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008; Filing-Q3 2008 thru Q1 
2010; Construction- Q2 2010; In service-Q4 2010 

 36 in diameter with 4 ft of cover as typical  
 KXL Project critical to providing the US reliable supply from secure reserves   
 BLM will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons  
 Discussed role of TPWD in conjunction with USFWS’s concerns and relationship as a 

stakeholder with Section 7 compliance, NEPA process/review, confirmation of information 
required and data input 

 



 - 2 - 

Agency Issues, Concerns, and Recommendations: 
 EIS as a part of the NEPA process will be followed 
 Describe project and survey of area 
 Karen Hardin from Nacogdoches North in Athens 
 Amy Hanna from Nacogdoches South 
 Area of co-location (needs clarification) and a map that describes 
 Hagar out of Austin need to be contacted for North of Polk County; South of Polk County, Jamie 

Schubert needs to be contacted 
 Blanket nationwide 

- IP for the route (Individual Permit) 
- wetlands that will trigger a PCN (Pre-construction notification) 

 DO NOT constrict ROW in high organic areas, in coastal marsh areas (Hardin & Jefferson Co.) 
 Agency contacts in Texas have included USACE-(Galveston, Arlington), USFWS (Arlington, 

Lufkin, NPS (Big Thicket), TDFW (Dickinson) 
 Jamie wants mitigation for fragmentation effects  
 Concern for WMA thru private land owners (North of Orange Co.) 

- Contact Robert Adams 
- Another level of detail that may justify additional surveys 

 Identified  
− Blue heron rookeries along the route 
- Raptor surveys 
- Contact Brent Ortago for Bald Eagle 

 Avoid/minimize, collocate 
- Large bottomland area HDD is [5200’] and is recommended 
- Jamie wants to help pick the areas for HDD 
- Piney woods mitigation bank 
- Jamie mentioned another conservation bank that will be will be wrapped up by June 9th 
- In-kind mitigation preferred 
- Concern for forested impacts 
- Other impacts 
- If route goes thru the mitigation bank then pay double credits 
- Trinity River thru National Park Service 
- Emergent marsh impacts National Park Service 
- 3 mile stretch of Coastal Management Zone we go thru 

 Karen’s Concerns; 
- Bore locations on map 
- Fannin/Lamar Co. (Native Prairie Remnants); check w/ Nature Conservancy 
- Pimple mounds-need to get on the ground & look for Prairie Dawn (e.g.) 

 Jason Singhurst may be a contact 
 Dorenda Scott-mussel species near Red River 
 Make a formal request for shape files 

 
Action Items:  

 
 Digital layers [list of species] requested 
 Midcontinent East/West line Gulf crossing 
 EIS copies  

- To Jamie 
- To Amy 

 Rollins McCrae may want to meet; Send to Jamie and he will farm out to the necessary people 
 Nederland area ground nesting (rookeries concerns) 

 
Summary:  
 Well received.  TPWD offered their input from a stakeholder perspective and at the same time 
offered very useful and valuable information for issues and contact information.   
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USFWS Ecological Services-East Texas Suboffice, Lufkin, TX 
June 3, 2008.  2:00 to 3:00 p.m.  
 
 
Attendees: 
 

Keystone XL Staff: 
 
Deborah Endriss(ENSR) 
William Stephens (ENSR) 
 

Agency Staff: 
 
Jeffrey Reid  (USFWS-Fish/Wildlife Biologist) 
 
 
 

  
Meeting Objectives  
The goals of this meeting were to discuss: 1) describe project and associated schedule, 2) meet key 
USFWS personnel potentially associated with the project, 3) provide status of current environmental data 
gathering, 4) discuss future tasks –survey protocols, field mobilization, reporting & scheduling, 5) discuss 
current species lists and deviations, 5) define project area/survey approach, 6) discuss timetable for 
review of deliverables, 7) discuss concerns, issues, and/or questions. 
 
Content of Key Messages Conveyed 

 Introduction of KXL Project and TransCanada.  TransCanada KXL Pipeline Project is strategic in 
delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008; Filing-Q3 2008 thru Q1 
2010; Construction- Q2 2010; In service-Q4 2010 

 36 in diameter with 4 ft of cover as typical  
 KXL Project critical to providing the US reliable supply from secure reserves   
 BLM will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons  
 Discussed role of USFWS Lufkin Suboffice-Ecological Services as a stakeholder with Section 7 

compliance, NEPA process/review, confirmation of information required and input 
 
 
Agency Issues, Concerns, and Recommendations: 

 Discussed USFWS list of “General Recommendations for Avoiding and/or Minimizing 
Environmental Impacts from Utility Pipeline Construction” and presented concerns   

 Jeff Reid supports USFWS concern for RCW/habitat, Pine Snake, Black Bear & Bald Eagle 
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 Jason Roesner and Jeff Reid works with public/private land issues, US Forest Service and 
Private Lands Program 

 Piney Woods Mitigation Bank offered by USFWS when necessary/offered potential buy-in for 
other mitigation areas   

 Jeff Reid mentioned RCW Recovery Website for information   
 USFWS only wants to deal with T&E species 
 Jeff Reid was very familiar with landowners and species presence/absence  
 Jeff Reid mentioned HydroTrust and Henry Sunda as the person with information around Lake 

Nacogdoches area-Bald Eagle nest may be present 
 Jeff Reid mentioned known Bald Eagle nests around MP 330 and area around MP 340 
 No known RCWs or potential habitat in the survey corridor 
 Only expressed concern for Black Pine Snake in Angelina Co. 
 Anticipated that based upon the survey corridor that we provided, we would find nothing of 

concern 
 
Action Items:  

• Jeff Reid only requested that we provide him a letter of survey findings for him to respond with 
letter of concurrence 

 
Summary:  

• Did not want to be over-burdened with any unnecessary information.  He appreciated our 
proactive approach and made the observation that we had been tenacious in achieving a meeting 
with him as he was hard to pin down.    
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Department of Wildlife Conservation, Oklahoma City, OK 
July 1, 2008.  11:00 to 12:00  
 
 
Attendees: 
 

Keystone XL Staff: 
 
Bill Stephens - ENSR 
Ginger Melms – ENSR 
 

Agency Staff: 
 
William “Buck” Ray – Department of Wildlife 
Conservation (ODWC) 
Mark Howery – Department of Wildlife 
Conservation (ODWC) 
 
 
 

  
Meeting Objectives  
The goals of this meeting were to discuss: 1) describe project and associated schedule, 2) meet key 
ODWC personnel potentially associated with the project, 3) provide status of current environmental data 
gathering, 4) discuss future tasks –survey protocols, field mobilization, reporting & scheduling, 5) discuss 
current species lists and deviations, 5) define project area/survey approach, 6) discuss timetable for 
review of deliverables, 7) discuss concerns, issues, and/or questions. 
 
Content of Key Messages Conveyed 

 Introduction of KXL Project and TransCanada.  TransCanada KXL Pipeline Project is strategic in 
delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008; Filing-Q3 2008 thru Q1 
2010; Construction- Q2 2010; In service-Q4 2010 

 36 in diameter with 4 ft of cover as typical  
 KXL Project critical to providing the US reliable supply from secure reserves   
 BLM will serve as lead federal agency  
 Defined ENSR’s role in project management/subcontractors 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 155 miles of proposed pipeline occur in Oklahoma and all is co-located 
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons  
 Discussed role of ODWC in the process associated with Section 7 compliance, NEPA 

process/review, confirmation of information required and input 
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Agency Issues, Concerns, and Recommendations: 
 Mark Howery suggested that we try to avoid the Blue River, Clear Boggy Creek (due to Maple 

Leaf Mussel species) and the Boggy River that has the Clear Creek and Muddy Creek.  
 He would not suggest surveying the Canadian River / South Canadian River for the Arkansas 

River Shiner (They know it has the fish in the river).  
 However he would suggest surveying the North Canadian River for the Arkansas River Shiner.   
 He stated that the Red River and Canadian / South Canadian River do have Interior Least Terns. 
 He said a species of concern for ODWC is the Blue Sucker and Great Blue Heron nest.   
 He does not recommend river disturbance in March – June due to fish spawning in Southern 

Oklahoma.)  
 He suggested that the Clear Boggy Creek, Canadian River and Red River be drilled under. 
 He does not know of any Whooping Cranes in the proposed alignment. They are usually west of 

I-35 in Oklahoma.   
 He has no record of Eagles in the proposed area; however one recorded is to the west and 

several recorded to the east. 
 He does not request any survey on the Big Ear Bat.  
 He stated there is no Red Cockaded Woodpeckers in the proposed alignment. 
 Buck Ray stated that if any Texas Horned Lizards were seen to complete a “Texas Horned Lizard 

Sighting Report Form.”   
 
Action Items:  

• Set up Arkansas Shiner surveys  
• Set up Burying Beetle survey 

 
Summary:  

• Mark Howery and Buck Ray are very easy to work with and provided a wealth of information.  
Keep the informed but do not over-burden; they are very comfortable with ENSR’s expertise and 
proactive approach. 

 

 

 

 



USFWS-Ecological Services 
Clear Lake, Texas 
January 6, 2009.  1:00 – 4:00   
 
 
Attendees: 
 

Keystone XL Staff: 
 
William Stephens (ENSR) 
Jeff Hill (ENSR) 
 
 

Agency Staff: 
 
Moni Belton 
Catherine Yeargan 
David Hoth 
 
 

Meeting Objectives  
The goals of this meeting were to discuss: 1) additional project details and schedule, 2) provide status of 
current environmental data gathering, 3) define project area/ provide status of current environmental data 
gathering, 4) discuss revised understanding of lead federal agency and NEPA process, 5) discuss current 
species lists and deviations and 6) discuss concerns, issues and/or questions. 
 
Content of Key Messages Conveyed 

 Briefed Ms. Belton, Ms. Yeargan and Mr. Hoth on KXL Project and TransCanada.  TransCanada 
KXL Pipeline Project is strategic in delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008-09; Filing-Q3 2008 thru Q1 
2010; Construction- Q3 2010; In service-Q2 2011  

 36 in diameter with 4 ft of cover as typical  
 DOS will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons 
 Provided spreadsheet of preliminary wetland and waterbody crossing information  

 
 
Agency Issues, Concerns, and Recommendations: 

 Main concerns-Flyways, Red-Cockaded Woodpecker (RCW), Bottomlands  
 RCW-keep in contact with USFWS Jeffery Reid, he is the state expert for RCW and if he’s 

satisfied with the alignment and avoidance then Clear Lake will concur 
 Mitigation aspect discussed 
 Mentioned land acquisitions by the NWRs at Trinity River and Anahuac. Stuart Marcus is POC. 
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 Discussion of Pineywoods Mitigation Bank and crossing.  Ms. Belton provided copies of the bank 
from the MBI and a copy of the Galveston District’s new guidance on functional assessments.  A 
meeting is planned with Andy Jones and PMB   

 Discussed NEPA Process 
 ID nests & protected birds.  Discussed helicopter survey methods and timing. 
 If forested habitat is cut then considered as a permanent impact.  Mitigation potential for 

restoration of these areas. 
 Minimal lighting effects at pump stations. Discussed downshielding of lighting 
 Discussed bird strike hazards associated with transmission lines and measures to reduce avian 

mortality from electrocutions and strikes in areas of high bird usage (burial of lines – expensive, 
measures to increase visibility of the lines, relatively inexpensive and highly effective). Ms Yeargan 
provide some examples of bird flight diverters. 
 Ms. Belton requested habitat descriptions and field visit to PMB when available 
 Requested percent collocated in Clear Lake Area.  No impact then do NOT contact 
 Ms. Belton undertook a detailed review of the planning strip maps and identified areas of concern 

by MP.  She will forward the details of her assessment ASAP.   
 For Pipeline ROW need to identify pump stations, ROW access including roads and temporary 

construction areas 
 Elevations returned to pre-existing conditions 
 Identify all associated above-ground structures 
 Invasive species and a recommendation for using Clearcast for Chinese tallow control 
 Concern for listed species and T&Es 
 Discussed environmental windows for construction relative to nesting season for eagles and other 

species 
 Texas trailing phlox of concern in Hardin County 
 Neches River rose-mallow (known from Houston, Trinity, Cherokee counties, but could exist 

elsewhere) 
 ESA needs to be formal (endangered species assessment) 
 Be specific for project 

- Supporting info to base decision 
- RCW disturbance, survey guidelines, noise sensitive 

 Awareness for species 
 Re-evaluate if time-line changes 

 
Action Items:  

 Continue coordination with Jeff Reid at Lufkin for RCW 
 Contact Trinity NWR (Stuart Marcus) as a courtesy regarding recent land acquisitions, but also 

for potential mitigation opportunities 
 Provide percent co-location in Clear Lake area (Angelina County south) 
 Identify locations for permanent structures 
 Contact Moni Belton for habitat description, desk top info request and field visit 

  
Summary:  

 USFWS-Clear Lake has identified several areas of concern and additional information they want 
and covered their topics well.  Key takeaway is that they want to be kept informed and are 
concerned that the Corps process, if done under NWP, could exclude them.   

 

 - 2 - 



USFWS Ecological Services, Arlington, TX 
January 14, 2009.  10 to 11:30  
 
 
Attendees: 
 

Keystone XL Staff: 
 
William Stephens (ENSR) 
Jeff Hill (ENSR) 
  
 

Agency Staff: 
 
Omar Bocanegra (USFWS-Biologist, Endangered 
Species) 
Sydney Puder (USFWS-Biologist, Federal Projects) 
 
 

Meeting Objectives  
The goals of this meeting were to discuss: 1) additional project details and schedule, 2) provide status of 
current environmental data gathering, 3) define project area/ provide status of current environmental data 
gathering, 4) discuss revised understanding of lead federal agency and NEPA process, 5) discuss current 
species lists and deviations and 6) discuss concerns, issues and/or questions. 
 
Content of Key Messages Conveyed 

 Briefed Mr. Bocanegra and Mr. Puder on KXL Project and TransCanada.  TransCanada KXL 
Pipeline Project is strategic in delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008-09; Filing-Q3 2008 thru Q1 
2010; Construction- Q3 2010; In service-Q2 2011  

 36 in diameter with 4 ft of cover as typical  
 DOS will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons 
 Provided spreadsheet of preliminary wetland and waterbody crossing information  

 
Agency Issues, Concerns, and Recommendations: 

 Mr. Bocanegra’s primary concern was the NEPA process moving forward and designation of the 
lead federal agency.  He was concerned that he had not received any notice for the project (NOI, 
scoping) and how the Gulf Coast Project fit into the TransCanada project overall.   

 Concern for Pine Snake, Black Bear, Whooping Crane, Least Tern, and American Burying 
Beetle-(more of a concern in Oklahoma).  Mr. Bocanegra did state that the majority of the 
Arlington office’s T&E concerns were west of IH 35 and out of our project area.  Policy-concern 
for construction time-of-year to avoid-empty nests 
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 If Burying Beetle is present in Oklahoma county across from a respective Texas county, only then 
would it generate concern in Texas, potentially Lamar Co.  Conduct presence/absence surveys if 
present. Only known occurrence in Lamar County is at Camp Maxey.  

 Sidney Puder primary POC with regard to mitigation and banking questions.   
 Discussion of potential impacts to Pineywoods MB.  Mr. Puder did not think that impacts to the 

bank would be problematic so long as the bank was agreeable to the impact.  He also expressed 
the opinion that it should not be problematic to amend the MBI, if necessary.   

 Section 7 Submittals: no effects, not likely to have an effect, or likely to have an effect  
 If potential for impacts exist, then consult with USFWS, otherwise just give the USFWS a copy 

and submit to lead agency directly 
 Use USFWS as consult for T&E and cross reference w/county lists.   

 
Action Items:  

• Contact Jeff Reid and Jason Roesner in Lufkin sub-office for public/private land concerns, 
RCW/habitat concerns   

• Keep the USFWS-Arlington Ecological Services informed but do not over-burden; they are very 
comfortable with ENSR’s expertise and proactive approach 

• Contact Sidney Puder with PCN and mitigation bank concerns 
• A periodic update for the Arlington Field Office personnel regarding the expected timing of 

regulatory filings might ease their concern about receiving notification of the project 
 

Summary:  
• Omar Bocanegra provided support for the endangered species and Sidney Puder was the 

biologist in charge of Federal Projects and mitigation banking.  They did not want to be over-
burdened with any unnecessary information.  They appreciated our proactive approach and 
knowledge associated with our proposed environmental survey of the ROW.    
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USFWS Ecological Services, Tulsa, OK 
January 20, 2009.  12:30 to 2:30  
 
 
Attendees: 
 

Keystone XL Staff: 
 
William Stephens (ENSR) 
Jeff Hill (ENSR) 
 

Agency Staff: 
 
Hayley Dikeman, (USFWS-Fish & Wildlife Biologist, 
Endangered Species Recovery and Consultation- 
specifically insects/plants; Federal Activities, 
Petroleum and Mining Issues)  
 
 
 

  
Meeting Objectives  
The goals of this meeting were to discuss: 1) additional project details and schedule, 2) provide status of 
current environmental data gathering, 3) define project area/ provide status of current environmental data 
gathering, 4) discuss revised understanding of lead federal agency and NEPA process, 5) discuss current 
species lists and deviations and 6) discuss concerns, issues and/or questions. 
 
Content of Key Messages Conveyed 

 Briefed Ms. Dikeman on KXL Project and TransCanada.  TransCanada KXL Pipeline Project is 
strategic in delivering crude oil to US Gulf Coast refineries  

 The KXL Project schedule: Environmental/Cultural Field survey-2008-09; Filing-Q3 2008 thru Q1 
2010; Construction- Q3 2010; In service-Q2 2011  

 36 in diameter with 4 ft of cover as typical  
 DOS will serve as lead federal agency  
 Defined ENSR’s role in project/subcontractor management 
 ENSR will manage all field surveys and report preparation 
 Defined Project area 
 Defined environmental survey approach and reporting procedures 
 Will provide survey protocols to agency 
 Presented route overview with map;16 Texas/8 Oklahoma counties involved  
 >90% of proposed ROW is co-located/routing designed to minimize/avoid areas of potential 

concern/includes HDD  
 Background research of databases/records included NWI habitat, Federal, state and county-listed 

species, aerial photography and aerial reconnaissance for raptors/T&E habitat 
 Extensive GIS analysis-digitized wetlands, waterbodies, potential T&E habitat, and land use  
 Proposed co-location (>90%)-extensive desk-top analysis, helicopter reconnaissance, 

environmental surveys may require ~66% realized pedestrian survey  
 Environmental survey will include 100/200 ft. split for a collocated corridor/300 ft. centered split 

for a greenfield survey corridor; 110 ft. construction corridor 
 Presented/discussed list of T&E species 
 Provided examples of aerial photography alignment sheets marked with T&E, 

wetlands/waterbodies polygons 
 Provided spreadsheet of preliminary wetland and waterbody crossing information 

 
Agency Issues, Concerns, and Recommendations: 

 Expressed concerns over migratory birds in general, and T&E including Least Tern, Arkansas 
Shiner, Piping Plover, Whopping Crane, Bald Eagle and American Burying Beetle  

 Bald Eagle while de-listed still has recommendations in place 
 Migratory Birds-avoid during nesting seasons 
 Avoid active nests 
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 As dictated by Migratory Bird Treaty (MBT) and Endangered Species Act (ESA)- Biological 
Assessment (BA)  

 Habitat for Least Tern-river crossings at bankfull width (Service recommends no disturbance 
within 300’ feet of crossings, e.g., 300’ buffer – river/stream – 300’ buffer particularly during 
nesting season) 

 Timing of survey may be an issue, but HDD can make surveys a moot point 
 BA component of application (draft form) directly to Hayley Dikeman for comment.  Ms. Dikeman 

will provide a copy of a BO completed for the burying beetl 
 Concern with American Burying Beetle will initiate a formal consultation with the Nature 

Conservancy.  Ms. Dikeman suggested that formal consultation, including incidental take and 
mitigation in the form of a donation for habitat acquisition would prove less expensive than 
surveys, trapping, relocations, and mitigation.  She offered to send some estimated costs for 
surveys 

 BA for American Burying Beetle to be approved by the Nature Conservancy; mitigation rates will 
be based upon the cost of one survey (1-mile); concern is not only habitat loss but fragmentation.  

 American Burying Beetle not found in Lincoln/Payne Co. 
 Areas of concern are defined as 300 ft. from bank-full width for both Arkansas river shiner and 

Interior least tern  
 Assessing wetlands along the ROW-avoid/minimize-HDD where appropriate 
 If power lines becomes a component of the process (e.g.-pump stations), then burying the cable 

is preferred.  Discussion of our similar discussion with the Clear lake ES office. 
 Shapefiles are recommended by Ms. Dikeman for her review when appropriate 

 
Action Items:  

• Provide survey protocols to USFWS in Tulsa 
• Visit list of waters for Arkansas Shiner as soon as Hayley Dikeman provides  
• Re-visit amended T&E list provided by Hayley 
• Re-visit Migratory Bird policies, species of concern to be included in BA include Least Tern, 

Piping Plover, Whopping Crane, and Bald Eagle 
• Contact Nature Conservancy for concerns with American Burying Beetle and mitigation rates.  

Ms. Dikeman offered to provide rate information she has. 
• BA component of application (draft form) directly to Hayley Dikeman for comment 
• Send Hayley Dikeman shape files for review if they are significantly different from the route as of 

July 2008.   
 
Summary:  

• Keep the USFWS-Tulsa Ecological Services informed but do not over-burden.   
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Keystone Phase III  
 
USFWS – T&E and MBTA Surveys Conference Call    
 
3/2/10       8:30 AM – 9:00 AM 
 
 
Attendees: 
 
Keystone Phase III Team   USFWS 
 
Matt Comeaux     Hayley Dikeman 
Dave Beckmeyer 
 
 
Conference Call Objectives 
 
The goal of the call was to discuss helicopter survey windows for raptors/rookeries and 
bald eagles in 2010. The need of conducting additional pedestrian surveys for piping 
plovers was also discussed.  
 
USACE Issues / Comments 
 

• Raptor/rookery/bald eagle surveys for 2010 
o Keystone team informed Ms. Dikeman that helicopter surveys conducted 

in January, March and April for 2009.  
o Keystone stated that first round of 2010 surveys conducted during the 

week of 2/11/10. 
o Keystone requested if remaining surveys should be conducted in March 

and April, as was done in 2009. 
o Ms. Dikeman stated that helicopter surveys should be conducted prior to 

“leaf out” and that conducting the remaining surveys in March and April 
2010 should be fine. 

 
• Pedestrian surveys for piping plover (Red, Canadian and North Canadian Rivers) 

o Ms. Dikeman stated that 300-ft buffers should be adhered to. 
 Keystone explained that HDD tru-tracker cable need to be installed 

to guide drill stem/pipe. 
 Pumps and hoses would need to be placed in these areas also, for 

the acquisition of water for hydrostatic testing. 
o Ms. Dikeman stated that presence/absence surveys need to be conducted 

immediately prior to construction in areas of identified suitable habitat if 
project related activities were to occur in those areas in Spring /Fall when 
the species could be present (Ms. Dikeman to provide dates). 

 Survey ¼ mile upstream and downstream of the CL  
 Survey at appropriate times of day (i.e early morning) 



 
 
 
 

Comprehensive Consultation Meeting 
Summaries 

 
 



Keystone XL Pipeline Project 1  USFWS ESA Consultation 

Meeting between US Fish and Wildlife Service (USFWS), Keystone, U.S. 
Department of State (DOS) and ENTRIX, Inc. regarding Endangered Species Act 
(ESA) Consultation for the Keystone XL Pipeline Project 
 
Date: September 3, 2010 
Time: 9:00 a.m. to 11:00 a.m. Central Time 
 
Meeting Attendees: 
John Cochnar, USFWS Grand Island, NE 
Martha Tacha, USFWS Grand Island, NE 
Brooke Stansberry, USFWS Grand Island, NE 
Michael George, USFWS Grand Island, NE 
Sarena Selbo, USFWS Denver, CO 
Jon Schmidt, Trow 
Matt Comeaux, Trow 
Jonathan Minton, Trow 
Matthew Kindred, Trow 
Dave Beckmeyer, Perennial Environmental Services 
John Beaver, Westech in Helena, MT 
Wyatt Hoback, University of Nebraska 
Michael Stewart, DOS 
Lynn Noel, ENTRIX, Inc. 
Kevin Freeman, ENTRIX, Inc. 
Kimberly Demuth, ENTRIX, Inc. 
Joe Rubin, ENTRIX, Inc. 
 
Purpose: Discuss USFWS comments on the Draft Biological Assessment (BA). The 
initial Draft BA was considered incomplete, and this meeting is to discuss Keystone’s 
responses and what is needed to go forward with formal consultation.  
 

1) USFWS requests formal consultation on the Interior Least Tern, Piping Plover, 
Whooping Crane, and Western Prairie Fringed Orchid. Need to identify 
conservation measures for the procedure the power providers to consult on the 
power lines. Power providers have regulations that require the formal consultation 
required by the lead federal agency. The project as a whole needs to be analyzed 
at the consultation stage to evaluate the direct and indirect effects to the project.  

a. Utility conservation measures need to be discussed at the broader, formal 
level. This will be in the form of a letter from the power provider 
regarding the species. The power stations are being built in 2-3 years, and 
the power providers need to consult with USFWS about the impact of 
design on the environment. 

b. The Draft Environmental Impact Statement (DEIS) provides information 
regarding distribution lines that is up-to-date as of April of 2010. Include 
analysis of power lines in the BA. 

c. In Nebraska (NE), USFWS is in the process of dealing with distribution 
line issues with the Nebraska Public Power District (NPPD); with the 
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information in the DEIS, they can consult on those lines and then USFWS 
can comeback and reinitiate on any changes from the DEIS or any 
additional lines. 

d. Letters of commitment from power providers would be valuable to have 
for the Keystone XL Project. A letter of commitment is sufficient, and an 
MOU or MOA is not necessary for this process. 

i. The letter should state that utility companies will meet their 
Section 7 obligations, and that an analysis in the letter should also 
reference the BA. There needs to be enough detail in the BA to 
discuss how alternatives will be used to minimize impacts. This 
can include marking distribution lines, burying lines when 
possible, and avoiding habitats used by ESA species. 

ii. If local power providers need to change the route, they can 
coordinate with USFWS but officially consult with DOS.  

iii. Once BA is redrafted, want to keep in an informal process until all 
parties are satisfied and then finalize. May see 1-2 more draft 
versions before calling it final. 

iv. NE USFWS field effort is coordinating the entire effort across 5 
states and 2 regions, and they need to go to other offices to make 
sure the BA is in line with the other states. 

v. When considering the timeframe for the BA, no party wants the 
schedule to slip past the end of January for the Final 
Environmental Impact Statement (FEIS); over the next couple of 
months will try to wrap this up. This is a realistic timeline as far as 
USFWS is concerned.  

vi. If the FEIS differs from the final BA, then may need to reinitiate 
consultation; generally consult on preferred alternatives, not 
multiple alternatives. Need a decision to be made about the 
preferred alternative, want to make sure that any rerouting of the 
pipeline may affect other species that are not currently affected by 
the pipeline route. USFWS is making an assumption about the 
preferred alternative at this point and time. There will be 
refinements to the route over time – may be some revisions over 
time, but while the alignment may shift slightly, the route will not 
change. Can capture most of the situations that may arise during 
construction through the informal process.  

vii. USFWS needs to make sure the consultation process is correctly 
followed.  
 

2) Insufficient information on the Interior Least Tern provided for counties in Texas. 
a. A report was submitted, but USFWS had not heard back from the 

Arlington office with their comments. The report should be sufficient to 
address this issue. John Cochnar will follow-up internally with the 
Arlington office on this issue. 
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3) Inadequate conservation measures for Whooping Crane, Interior Lease Tern, and 
Piping Plover. The USFWS want to make sure that while Keystone is undertaking 
construction, it makes sure that ESA species are not present on the work site. 
Surveys completed 2 weeks before construction and not during actual 
construction are insufficient. The main discussion revolves around three river 
crossings as well as the Playa wetlands. 

a. USFWS suggests that Keystone should have a brief survey of any habitat 
area for the Whooping Cranes in the morning and afternoon before 
starting the equipment. This should be a brief delay in construction, as the 
cranes will leave the area to feed by mid-morning. USFWS has the 
tracking program for the migrational corridor, and will pass on 
information to Keystone if Whooping Cranes are in the area. 

b. TransCanada wants to have flexible language in the BA to accommodate 
the realities of construction, so if a Whooping Crane lands during a 
directional drilling operation, there should be no problem. USFWS does 
not have a problem with this scenario as long as the drilling does not begin 
in the presence of the cranes. 

c. An Environmental Inspector (EI) could be qualified to do a sweep of the 
area to look for Whooping Cranes if trained to identify the cranes. If 
cranes were sighted, then the EM should contact the local USFWS office. 
Keystone will make sure the proper monitoring is in place and incorporate 
this into the BA. 

d. For terns and plovers, make sure there are no nesting pairs within a 
quarter-mile of the construction sites. The protocol does not delay 
construction, just monitoring to ensure due diligence. 

e. John Cochnar will send Keystone the protocols for Whooping Crane 
monitoring. 
 

4) Develop conservation measures for loss of grassland nesting habitat for Sprague’s 
Pipit in northwest South Dakota (SD) and Montana (MT) following BLM 
recommendations found in the DEIS. 

a. This is a newly identified issue for the Project, and Keystone missed the 
window to survey this migratory bird and is unsure how to address this 
issue. Currently the Sprague’s Pipit is not a candidate or ESA protected 
species, but next week the USFWS is sending determination to the Federal 
Register for adding the Pipit to the list. Currently it is at the discretion of 
the DOS whether to include this issue in formal consultation. Because this 
species has not come up before, and it is not yet a candidate species, 
Keystone should also have a discussion with local SD and MT agencies. 

b. Keystone has defined restoration measures per Natural Resources 
Conservation Service (NRCS) and other agencies, and so sees this as a 
temporary impact on the habitat and will need more information about this 
species. 

c. Construction outside of nesting, restoration, and monitoring of native 
prairie may be satisfactory for remediating any problems posed to the 
Sprague’s Pipit. 
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5) Western Prairie Fringed Orchid – Keystone surveyed a 300’ corridor. The 

Western Prairie Fringed Orchid population found does not fall within the 
construction right-of-way (ROW).  

a. No direct or indirect area of impact currently found in the project corridor; 
avoided the area where the orchid was found. 

b. If an orchid is found during the construction phase, the BA would need to 
describe the measures taken to deal with this species.  

c. Orchids do not transplant well, if found in the project area in private lands 
surveyed after condemnation, the identification of orchids could result in 
reinitiating consultation. 

d.  Any areas that have suitable habitat that have not yet been surveyed need 
consultation with the USFWS. Keystone can mitigate for impacts based on 
an assumption that the plants are present in habitat areas currently not 
surveyed.  

e. If Keystone can complete surveys for orchids in areas currently not 
accessible, then the BA can have flexible language regarding the 
mitigation. Reasonable and prudent measures for the orchid included that 
Keystone could get a conservation easement and protect alternative 
orchids. Language in the BA could address how this is handled. If the time 
was right and a survey could be completed when orchids could be present, 
then a survey would be completed, but if not then a non-protected orchid 
population could be found and protected through a conservation easement. 
Keystone may decide to forgo a survey and just implement mitigation 
measures. 

f. Keystone would be allowed the flexibility to either survey for Western 
Prairie Fringed Orchid when they are blooming, and if they find a flower 
then they could take necessary measures. However, due to the nature of 
the orchid, not finding a flower does not indicate that the flower is not 
present. 

g. If they could not survey or choose not to survey, undergo an assumption 
that the flowers are present, and they could undertake mitigation measures 
such as protecting a known group of orchids with a conservation 
easement. Can work with Gary Steinhauer, NE botanist, who can provide 
information about protecting flowers. 
 

6) Texas Prairie Dawn-flower 
a. USFWS will speak internally with the Texas office and see if a similar 

measure to the orchid would work for the dawn-flower.  Keystone would 
like to discuss survey results with the Clear lake office and the remaining 
surveys before committing to assuming presence and mitigating for habitat 
impacts. 

b. Need to speak with the Clear Lake USFWS office to make sure the 
mitigation measures discussed with the Western Prairie Fringed Orchid 
would be sufficient for the Texas Prairie Dawn-flower. 
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7) Texas Trailing Phlox 
a. USFWS needs to discuss this internally with the Clear Lake USFWS 

office to find out what changed; will clarify and get back to Keystone and 
DOS. 
 

8) HDD within the North and South Canadian Rivers 
a. The purpose of the 300’ buffer is for the critical habitat for the Arkansas 

River Shiner. The biggest issue is the clearing of trees. The only clearing 
would be a nominal amount to lay cables down. Keystone is using 
previously cleared corridors such as farmers’ roads at rivers for access to 
water. 
 

9) American Burying Beetle  
a. Keystone would like to discuss the conservation measures in a detailed 

plan with the 4 different USFWS field offices at a separate meeting. The 
meeting will take place on an as-yet-determined Tuesday in September at 
the Grand Island USFWS facility. John Cochnar will ask the other offices 
about a time that will work for them, and Dr. Hoback will join the 
meeting. 

b. When addressing vegetation maintenance impacts, areas where 
construction won’t be able to start immediately will incorporate measures 
to reduce take. Need to allow for a certain level of take with a formal take 
statement. 

 
10) Migratory Bird Treaty Act (MBTA) – Region 2 requests inclusion in discussion 

of MBTA compliance. Construction ROW reviewed to identify areas to clear 
prior to nesting season. Pre-clearing areas for Tulsa have been reviewed and 
accepted, but there was no response for Clear Lake USFWS office.  Region 2 – 
Arlington has also agreed to pre-clearing and has reviewed the project mapping. 

 
Keystone will submit the aerial alignment sheets and their habitat assessment to 
John Cochnar at the FWS for dissemination.  Need to send aerial alignment sheets 
and a conservation plan on other areas that are not pre-cleared to the Arlington 
office, and need a conservation plan with that office. Keystone will get maps 
together with the construction ROW, and John Cochnar will speak with the 
offices. 
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Arturo 
Vale/R2/FWS/DOI
09/16/2010 03:06 
PM 

To
 
Martha Tacha/R6/FWS/DOI@FWS 

cc
 
Edith Erfling/R2/FWS/DOI@FWS, Moni 
Belton/R2/FWS/DOI@FWS

Subject
 
Re: Fw: Keystone's responses to FWS comments

Our response to Keystone's responses: 
 
 
Page 1-8, sixth paragraph: 
 
DBA: Texas Trailing Phlox 
 
CLESFLO Comments: On January 6, 2009, CLESFLO staff participated in a meeting with Keystone representatives, during which time, concerns for 
listed species including the Texas trailing phlox in Hardin County were raised (see attached meeting notes).  
 
Page 3-26, fifth paragraph: 
 
DBA: Proposed presence of Texas prairie dawn in the project area. 
 
CLESFLO Comments: CLESFLO maintains that we cannot concur with the determination that the proposed pipeline may affect, but is not likely to 
adversely affect the Texas prairie dawn. We look forward to evaluating the remaining survey results.  
 
A. J. Vale 
U. S. Fish & Wildlife Service 
17629 El Camino Real, Suite 211 
Houston, TX 77058-3051 
281-286-8282 ext. 223 
fax. 281-481-5882  
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Meeting between U.S. Fish and Wildlife Service, Keystone, Nebraska Game Fish 
and Parks, and Cardno ENTRIX regarding the Keystone XL Pipeline Project 
Section 7 Endangered Species Act Formal Consultation for the American Burying 
Beetle 
 
Date: October 12, 2010 
 
John Cochnar, USFWS Grand Island, Nebraska 
Martha Tacha, USFWS Grand Island, Nebraska 
Mike George, USFWS Grand Island, Nebraska  
Bob Harms, USFWS Grand Island, Nebraska 
Brook Stansberry, USFWS Grand Island, Nebraska 
Serena Selbo, USFWS Denver, Colorado 
Sharon Whitmore, USFWS 
Hayley Dikeman OK USFWS Tulsa, Oklahoma 
Charlene Bessken, USFWS Pierre, South Dakota 
Michelle Cook, Nebraska Game and Parks 
Carey Grell, Nebraska Game and Parks 
Mike Fritz, Nebraska Games and Parks Commission 
Michelle Koch, Nebraska Games and Parks Commission 
Jon Schmidt, Keystone 
Matt Comeaux, Keystone 
Dave Beckmeyer, Keystone 
Jonathan Minton, Keystone 
Steve Craycroft, Keystone 
John Buccannon, Keystone 
Wyatt Hoback, University of Nebraska, Keystone 
Lynn Noel, Cardno ENTRIX, Department of State 
Kevin Freeman, Cardno ENTRIX, Department of State 
Joe Rubin, Cardno ENTRIX, Department of State 
 
Purpose: discuss comments on the Draft Biological Assessment (BA) concerning the 
American Burying Beetle and the formal Section 7 consultation. 
 

1) Current status of survey work done by Keystone 
a. Phase III covers the gulf coast segment of the Keystone XL Pipeline in 

Oklahoma and Texas  
i. Keystone has completed presence/absence ABB trapping surveys 

around the pipeline Right of Way (ROW) in Texas, and did not 
find any ABB. Came to the conclusion there are no effects on the 
ABB in Texas. 

ii. Desktop habitat assessments for ABB in OK were completed 
through a desktop assessment and historic analysis of occurrences. 

b. Phase IV covers the Steele City segment of the Keystone XL Pipeline 
project in Nebraska and South Dakota. 

i. Completed desktop habitat assessment in SD 
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ii. Completed presence/absence trapping along the ROW in NE 
1. The surveys in NE were positive; about 300 miles of the 

pipeline route; approx 100 miles from the SD boarder 
going down has found ABB. The bottom 200 mi do not 
have ABB 

iii. NE Survey: Roughly 100 pipeline miles with ABB; starting around 
mile 91 in Wheeler County and go to 597; several points where no 
beetles were found and several points where high densities of 
beetles were found.  

c. Dr. Wyatt Hoback developed a 5 point scale to rank suitability of habitat 
through visual survey before trapping. 

i. For the pipeline route, rated the habitat on a mile-by-mile basis 
ii. From South to North, did not see any ABB until Wheeler County, 

where the habitats were highly ranked.  
iii. Had numbers around 0.2 per trap night close to the SD border, 0.5 

in Wheeler county; but in Polk county had as many as 26 per trap 
night, which was higher than any other previously trapped areas. 

iv. ABB is active in two seasons- early June to early July and Early 
August to September. 

 
2) Keystone’s current plans regarding ABB habitat 

a. In Texas, there is no plan because none were found along the route. 
b. Based on desktop habitat data, Keystone would contribute cost value of 

trapping surveys to a conservation fund for OK. 
c. In NE, would trap and relocate ABB along the ROW prior to construction, 

then restore the habitat after construction. 
d. Based on existing survey data, Keystone would contribute cost value of 

trapping surveys to a conservation fund for SD. 
e. No ongoing vegetation maintenance activities are planned because 

Keystone would restore the ROW to the original grades and replant native 
grasses. 

f. Annual monitoring is planned, as described in the CMR plan. 
 

3) Description of the pipeline construction process 
a. Construction ROW is 110’ wide, potentially wider based on geography, 

and will be narrower over water bodies and wetlands. Comes out to 13.3 
acres per mile of potentially disturbed land. The permanent ROW is 50’ 
which is not necessarily centered within the 110’ construction ROW.  

b. The process can be described as a moving assembly line or train of 
operations- basically, there is clearing, where the vegetation is removed 
from the ROW; grading, where topsoil is stripped from the working area 
to create a level working surface; trench excavation, using backhoes or 
wheeled excavators; the pipeline will then be wheeled out to the ROW and 
be bent to fit the trench; welding, where the pipeline is formed into long 
lengths; placement, where the pipe is placed in the trench; fill-in of the 
trench; topsoil replacement; and finally remediation/revegetation.  
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c. This works as a moving assembly line, with a spread being constructed is 
over a 4-5 month period of time with the clearing and grading going first 
at a mile per day, then the trenching will follow, etc.  

d. The original contours will be restored, with the clean-up material going 
back to its original position; basically they create a road and then remove 
the road. Resulting pipeline burial in areas with a restored contour could 
be deeper than the general pipeline burial depth of four feet.  

e. There are also different types of temporary staging areas for pipe storage, 
equipment marshalling, etc. These storage yards are located every 30-60 
miles, and are generally located in pre-disturbed areas such as farmland. 
Keystone has worked with state agencies to locate temporary areas for 
camps for the workers, which are restored and reclaimed, and reverts back 
to the landowners. Any workspace away from the ROW would be restored 
in the same manner as the ROW.  

f. Disturbance will happen every 30-60 miles, generally in agricultural land; 
pipeyard is 30 acres and contractors are 50 acres. In NE there is 1 pump 
station and 1 pipeyard where the ABB may be present. These are moderate 
based on numbers per trap night. The habitat ratings of these areas are 
moderate to low; and the pump station in a hay field. 
 

Project effects on ABB: soil compaction, heat dissipation, soil moisture, and 
construction camps 

 
1) Effects of soil compaction on the ABB 

a. Because of the heavy equipment used on the project and because the ABB 
burrows, there is a question about the compaction effects on the ABB.  

i. The CMR plan describes the measures to remediate compaction;  
The entire acreage will be decompacted; tools such as the deepshank 
subsoiler, the vibrashank, and others will be used to decompact a 
minimum of 18 inches of the subsoil. The topsoil will go over the 
decompacted subsoil.  

ii. Decompacted soil will match the surrounding areas. The BA states 
the testing measures and parameters for decompaction as well as 
specifying the methods for testing.  

iii. Keystone no longer incorporates any blasting in its plan; the 
revised plan will use ripping instead of blasting. 
 

2) Discussion of effects of pipeline heat dissipation on the ABB 
i. There is a question about the long-term effects of the pipe on the 

habitat because of the heat the pipe may give off.  
ii. John Schmidt- modeling done shows that temperature was isolated 

to about 20 inches around the diameter of the pipeline, depending 
on soil type; it should be well within the 4’ of burial for the 
pipeline 

1. Question about the effect of the pipeline on the frost line, 
which may not allow the beetle to go dormant during the 
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winter. Need process and procedures for 2-3 years down 
the road 

2. In the CMR plan, there will be monitoring of these effects. 
3. The Keystone CMR plan provides annual vegetation 

monitoring, and USFWS can be added to the distribution 
list. 

4. The heat modeling study which is part of the DEIS models 
heat dissipation from the pipeline based on the burial depth, 
geographic area, and season; other studies have been done 
by other industries. A copy of the study is in the appendix 
of the DEIS. 

a. Kevin- this is a specific thermal model for a specific 
set of conditions, and a literature search will not be 
an effective tool to evaluate the study. Peer review 
is a more appropriate method. 

b. The model was run on a 900,000 bpd case, which is 
no longer applicable. 

i. USFWS will review the document and 
make a decision as to whether to have the 
document peer reviewed 
 

3) Discussion on impact of Moisture to ABB  
a. ABB are sensitive to moisture; Keystone is required to reseed and remulch 

to make sure the moisture levels are the same as before the pipeline was 
built. This is included in the remediation plan. 

i. USACE has specific conditions for wetlands, which Keystone is 
meeting per the CMR plan.  

ii. Keystone waived jurisdiction of wetlands, and all wetlands will get 
the same treatment during construction and restoration. 
 
 

4) Discussion on Construction Camp’s impact to ABB. 
a. Camps take place up and down the project ROW;  

i. Camps are planned in Mead county and Tripp county South 
Dakota near Colome;  

ii. Because beetles have been found near Colome, the USFWS prefers 
Keystone look for areas of unsuitable habitat to place the worker 
camp, such as farmland.  

iii. Charlene- anything south of HWY 18 is of major concern for the 
ABB, and is concerned about the habitat in this area; Area is 
mostly grassland, but restoration will take 2-3 years; even with trap 
and relocate, several beetles will be killed; 

b. No camps are planned in NE at this time.  
c. Camps are temporary for the period of construction, and will be restored 

back to the original condition like the ROW. 



5 
 

d. Also camps are difficult, if not impossible, to move because of the state 
and local permits as well as issues with transportation between the camps 
and the work site. 

 
Remediation plan for soil and discussion of state and federal laws. 

 
1) Remediation plan for soil in ABB Habitat 

a. ABB buries carcasses in the ground; they look for grasses they can bury 
through; burial times are long, so loose sandy loam is great for the beetles, 
while clay is not. Dry sand is also avoided by the beetles. 

b. The vegetation component and land use discussion needs to be separated 
out in the BA; the intent is to revegetate with the original vegetation, but 
the land owner does have some say to the restoration plan. 

i. Keystone is contracting with a major seed supplier to acquire and 
blend the seed for the project; gotten from a number of sources. 
The seed mixes are NRCS approved. 

c. Wyatt has provided suggestions as to the vegetative varieties that work 
best for ABB habitats.  

d. Keystone would like the USFWS offices from different states to come to a 
consensus on what is desired for remediation. 

 
2)  Discussion of differences between state and federal law regarding the ABB, as 

well as the different determinations on a state-by-state basis. 
a. (Michelle Koch from the Game and Parks Commission) State law for NE 

does not allow a trap and relocate of any state-listed species;  
b. There is a question about if the NE USFWS prefers the trap and relocate 

method and the NE Game and Parks does not. 
i. State and Federal Authorities need to work together to offset 

impacts with compensation 
c. Uniqueness of NE is because the state law mimics the federal law and is 

very stringent Additional measures may be needed to comply with the 
state law.  

i. Need consistency on trap and relocation before construction 
d. Keystone is dealing with 4 states dealing with 4 different ways to deal 

with the species, and want consistency to deal with the species in a 
consistent way. Looking for a way to go forward on this issue. USFWS 
needs to streamline and standardize the responses. Can all agree on doing 
formal consultation. 

e. What is needed for closure? 
i. Assuming the 110’ ROW is the project area; will take into account 

what Wyatt has taken into account  
ii. Need an accepted, consistent mitigation ratio across USFWS; 

will speak internally and make a decision. 
1. Mitigation approach should be consistent among states; 5 

habitat levels of quality, and need all parties to review Dr. 
Hoback’s report. 
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Additional information that should be included in the BA 

 
1) The USFWS would like to have more information for their decision regarding the 

mitigation ratio: 
a. Dr. Hoback’s most recent report will be sent to all meeting attendees. 
b. The next revision of the BA will include details on: 

i. Geographic area impacted 
1. Boundaries, surveys, capture rate, mile surveys with 1-5 

suitability 
2. GIS shapefiles and maps sent out for NE, SD, OK, TX 

ii. Habitat 
iii. Disturbance to areas 

1. Impacts to ABB 
iv. Thorough description of the Restoration plan including: 

1. Reseeding 
2. Reclamation 
3. Decompaction 

v. Difference between original area and restored land regarding: 
1. Compaction 
2. Heat 
3. Moisture  

c. The BA and accompanying documentation needs to connect the dots- how 
does construction impact the ABB, and how Keystone is going to alleviate 
the effect. 

d. Keystone will need a specific list of people who need the AB and reports;  
i. John Cochnar will give to Jon Schmidt and Lynn Noel a list of 

people for distribution. 
ii. Jon Schmidt will set-up an ftp site to let meeting attendees access 

the documents. 
e. Need a letter from DOS; will send draft BA’s until the service deems that 

BA provides the necessary information to provide a biological opinion. 
f. USFWS will have the internal discussion to make a decision on the 

mitigation ratio. 
g. In 2-3 weeks the USFWS will make a determination  

i. USFWS want a formal consultation for the ABB based entirely on 
the BA; all of the issues must be in the BA or referenced in the 
BA. 

Action Items 
a. Martha Tacha will find correspondence for the original request for 

mitigation. 
b. USFWS personnel will look at the provided literature for pipeline 

modeling (Appendix L of the DEIS) and determine if they would like to 
request the model be submitted for peer review.  

c. Keystone will also look for additional literature on pipeline temperature 
effects. 
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d. John Cochnar will provide Jon Schmidt, Keystone and Lynn Noel, Cardno 
ENTRIX & DOS, a distribution list of USFWS personnel.  

e. Keystone will provide GIS shapefiles and Maps with the 1-5 scale as 
provided by Dr. Wyatt Hoback, as well as Dr. Hoback’s latest report on 
the ABB. 

f. USFWS will try to come to an internal consensus on mitigation ratios and 
other remediation recommendations for Keystone. 

i. The internal USFWS meeting was set for November 2nd at 
11:00am Central.  

g. A new draft BA will be provided to the USFWS as a Word document. 
 

 



Page 1 of 4 
 

Keystone XL Pipeline Project 
ESA Consultation re: Comments on the preliminary Final BA 
 
Friday, January 7, 2011 
7:00 AM Alaska, 10:00 AM Central, 11:00 AM Eastern 
 

Martha Tacha, USFWS NE 
Participants: 

John Cochnar, USFWS NE 
Mike George, USFWS NE 
Charlene Besskin, USFWS SD 
AJ Vale, USFWS TX 
Joe Rubin, Cardno ENTRIX (on behalf of DOS) 
Lynn Noel, Cardno ENTRIX (on behalf of DOS): 
Steve Craycroft, Keystone 
Dave Beckmeyer, Keystone 
Matt Comeaux, Trow (on behalf of Keystone) 
Jon Schmidt, TROW (on behalf of Keystone) 
Johnathan Minton, TROW (on behalf of Keystone) 
Jon Beaver, Westech (on behalf of Keystone) 
 

Minutes 
Item Focus/Outcomes 

Topics Initial topics 
The FEIS is currently in preparation and review by DOS. Pending receipt of the presidential 
permit, Keystone would like to begin construction of the pipeline this year by the end of 
summer and be in service by 2012. 
 
Issue 1: Section 2.1.1 – Use of Segment vs. Phases in terminology  
Stick with segment instead of phases because it is consistent with EIS. All documents and 
reports should refer to the segment name instead of the phase number for construction. Phase 
numbers are not directly interchangeable with segment names. Keystone will clearly define 
the segment references to be consistent with the EIS. 
 

Issue 2: Section 2.1.6 – Summary of acreages for additional workspaces  
Numbers change as the project develops, so would prefer to put the numbers in the tables of 
the final draft BA. While the acreages may be changed after the BA is in place, the acreage 
provided are likely to be larger than the actual acreage used, which will be refined 
approaching construction. Any reference to acreages in the BA will be reviewed and revised 
for consistency with the EIS. Text summaries will be included and additional areas (out of 
ROW) will be clarified. 
 

Issue 3:  Section 3.1.1 – Black-footed Ferret  
The prairie dog town close to ROW in MT is too small to reintroduce black footed ferrets. 
“All prairie dog towns within the ROW are unsuitable for the reintroduction of the BFF, and 
there are no currently existing Black Footed Ferrets within the ROW.” No change to 
determination required.  Martha will provide Lynn with a citation and data regarding 
this issue, and it will be closed. 
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Minutes 
Item Focus/Outcomes 

 
Issue 4:  Section 3.1.2 – Interior Least Tern  
The current issue regards the refueling distance; no refueling within the buffer with the 
exception of drawing water from the three rivers, and that would have secondary 
containment. The secondary containment units are described in the CMRP. Follows best 
management practices for containment of fuels per the federal guidelines. Refueling 
equipment at least 100 feet from waterbodies is standard procedure for protection of 
waterbodies and wetlands. Keystone will have environmental inspectors enforcing secondary 
containment and evaluating situations such as where fueling would occur less than 100 feet 
from water. May need to refuel equipment in larger wetland crossing areas that would be 
completed according to refueling in water guidelines from the USACE.  The highlighted 
sentences do not conflict and are taken directly from the CMRP. Lynn will remove the 
quotation marks and revise for clarity.  
 
The 300’ buffer is related to tern habitat, but also relates to the designated critical habitat for 
the Arkansas River shiner. Within this buffer will be water withdrawal for hydrostatic testing 
activities and clearing for temporary placement of the tru-tracker cable. Hydrostatic test 
water would be pumped from an existing access point (no clearing required). Laying the 
cable will only involve clearing a footpath for the track cables. Would only work if the birds 
were not present. No additional measures will be added for clearing and human disturbance. 
 

Issue 5:  Section 3.1.3 – Whooping Crane  
Power provider issues; letter from Grand Electric Cooperative (GEC) requesting comment 
has been received by FWS SD Field Office. The power line associated with pump station 16 
is problematic due to its location through  a Sage Grouse lek. Requested C. Bessken to 
forward GEC letter to Lynn for Appendix J.   Regarding the Lamar Electric cooperative 
letter, the pump station 36 power line is outside the whooping crane corridor. Not aware of 
any problems with whooping cranes in TX. No whooping crane issues remain related to this 
comment. 
 

Issue 6:  Section 3.1.4 – Pallid Sturgeon  
Want to know more about the Tru-tracker wire system, and if this could have an effect on the 
Pallid Sturgeon. Keystone explained that the drill pilot tool sends out a signal giving its 
location. This signal is picked up by the Tru-tracker wire, guiding the original drilling tool. 
This method has been used for years without problem. The wire itself does not emit a signal, 
it is a receiver about the size of a standard television cable. No anticipated problems with the 
technology are expected after this explanation. 
 

Issues 7 & 8: Section 3.1.6 – Texas Prairie Dawn Flower and Texas Trailing Phlox  
Comments have been accepted and will be incorporated into the BA. 
 

Issue 9:  Section 3.2.1 – Piping Plover  
Suggested revision in BA p.53; this suggestion was made if there were camps or other work 
areas outside the ROW affected by construction activities. Not sure what type of operations 
would require surveys. Suggested deleting the operations part of the sentence, which was 
accepted by the meeting participants. 
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Minutes 
Item Focus/Outcomes 

Issue 10:  Section 3.2.2 – Arkansas River Shiner  
This is not a migratory fish and occurs year-round in the Canadian River. Need to ensure 
sufficient water within the river to support the shiner. FWS recommends that the intake for 
the hydrostatic testing be withdrawn from a tributary, not directly from the Canadian River. 
Keystone proposes to withdraw a nominal amount of water from the river; maximum 
withdrawal is approximately 625,000 gal. and will be working with the Oklahoma Water 
Resources Board (OWRB) for the permit. Based on Keystone’s conversations with OWRB, 
there is no minimum water level for the river or a stipulated level needed for the species. 
Will abide by the applicable state regulations. Martha will speak with the folks in OK and 
revisit this topic. There is a vegetative buffer to make sure water quality is maintained. The 
water withdrawal would be done over the construction period of a month. Keep the 
vegetation clearing language the way it currently stands. 
 
Second issue is the Shiner may get caught in the intake pump, even if there is a mesh screen 
over the intake valve. Main components associated with the screening of the inlet- 1) size of 
mesh- smaller than fish and 2) adequate surface area so fish can swim away from intake 
valve. This comment was not provided to Keystone along with the other FWS comments on 
the BA. 
 
May ask for clarification regarding the hydrostatic testing. Change the language for critical 
habitat to “would not adversely modify determination” 
 
Will set-up a follow-up conference with Dave and Hayley Dikeman, Oklahoma Field 
Office biologist, to further discuss Arkansas shiner issues. Will get back to Lynn if 
there are any comments to include in the BA. Martha Tacha will set-up a call with 
Hayley Dikeman, Matt Comeaux, and Dave Beckmeyer.  
 
Issue 11: Section 3.2.3 – Fringed Orchid  
Concern is that the orchid does not bloom every year and is difficult to identify when not in 
bloom. The identification of 1 plant in an area does not minimize the protection of that plant 
within that area. It usually means more orchids are in the area but are not being detected. 
Eighteen sites would be affected by the ROW, and mitigation for those sites would be 
appropriate. However, these share a similar habitat for the ABB, so there would already be 
mitigation measures in those areas. The reason for the change in the first BA was that during 
the surveys, only an individual plant was found, not a larger population. This was found on 
private property and the site is a native hay pasture. The site will be restored with native 
prairie grasses and the landowner will likely continue to utilize the site as a hay meadow.  
Will need monitoring per the USACE requirements in the wetlands, and want to 
acknowledge that additional consultation with the USFWS and mitigation will be required if 
restoration is not successful. Will add a measure to the BA that monitoring of affected 
WPFO habitat will happen for a period of five years post construction (per the USACE 
guidelines for wetlands). If restoration of suitable WPFO habitat is unsuccessful, 
compensatory mitigation could include purchase of one or more conservation 
easement(s). 

 
Issue 12:  New 3.1.Section 3.1.6 – Blowout Penstemon  
Keystone will avoid the major blowouts; these are most often grazed areas and have cattle 
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Minutes 
Item Focus/Outcomes 

that create blowouts. Keystone would need to restore the areas due to landowner 
requirements and pipeline integrity issues. Revegetation is not a conservation measure for the 
species. Martha recommends not to put the sentence under conservation measures; 
main conservation measure is to avoid building the pipeline through active blowouts, and the 
preservation of seed banks in the topsoil. No significant issues remain. 
 
Issue 13:  New Section 3.2.1  – Mountain Plover 
Received Martha’s comments, and these are accepted as long as bullets 2 & 3 are only 
related to when nests are identified; this is a long period to survey and exclude construction 
activity unless a mountain plover nest or brood has been located. Change to the surveys; a 
measure to revise surveys must be done between April 10th and July 10th, with 3 surveys 
conducted a minimum of 14 days apart. Request comes from BLM of the Rollins Area office 
resource plan. This is a process they use in their resource management plan. Similar to a 
measure from the Miles City office. This changes the date ranges from the original dates 
provided for the surveys. The longer dates are stated in the mountain plover survey 
guidelines for linear surveys. If construction were to occur before July 10, then survey would 
be done earlier. TransCanada will mark-up and distribute language to participating 
parties. 

 
Issue 14:  Section 3.1.5 – American Burying Beetle – Need to schedule a call to discuss 
comments before revising work early next week to go through comments and get a revised 
report with Dr. Hoback, Hayley, and TC representatives. Matt Comeaux will get times for 
Dr. Hoback, and based on availability and will set a date/time for the call. Martha will 
get dates from Hayley Dikeman as well. Will combine call with river shiner issue. 
*After meeting, it was decided to meet on Wednesday 1/12/11, at 10:30 am Alaska, 2:30 
pm Eastern. Lynn will distribute a detailed agenda.* 

 
Issue 15:  Follow-up – Lynn will be able to turn around revisions to species by the end of 
next week (January 14th) with the exception of the ABB. Would like to finish the ABB by the 
end of the month. Lynn will send revisions re: Arkansas Shiner, Fringed Orchid, and 
Mountain Plover to the group. 

 

Next 
Steps 

 
• Martha will send Lynn data about the Black Footed Ferret and Mountain Plover Survey 

Guidelines. 

• Lynn will send revisions re: Arkansas Shiner, Fringed Orchid, and Mountain Plover to 
the group. Lynn will also send out the most recent section of the project description from 
the EIS. 

• Meeting Re: ABB & Arkansas River Shiner on Wednesday, January 12, 2011 at 10:30am 
Alaska, 11:30am Pacific, 1:30pm Central, 2:30pm Eastern. Lynn will distribute a 
detailed agenda. 

• Complete revisions and resubmit BA for review/approval by January 31, 2011. 

 



Page 1 of 6 
 

Keystone XL Pipeline Project 
ESA Consultation re: Comments on the preliminary Final BA 

 
Wednesday, January 12, 2011 

10:30 AM Anchorage, 1:30 PM Central, 2:30 PM Eastern 
Dial-in: 1-800-910-2586, Passcode: 190988 

 

US Fish and Wildlife Service: Martha Tacha, John Cochnar, Hayley Dikeman, Charlene Bessken, Mike 
George, Bob Harms, Daniel Fenner 

Participants: 

Nebraska Game and Parks Commission: Michelle Koch, Mike Fritz 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, Joe Rubin 
TROW Engineering and Others (on behalf of Keystone): Jon Schmidt, Jonathan Minton, Dave 
Beckmeyer, Stephen Craycroft, Matthew Comeaux, Dr. Wyatt Hoback,  

 
Note:  References used during the discussion include pFBA version with Keystone and FWS 
comments (USFWS 12-30-10 additions to Schmidt Keystone comments on BA 11-29-
10.doc) and the two versions of the American burying beetle report (USFWS comments 1-
American Burying Beetle survey report - REV1_112910.docx; USFWS comments 2- 
included on rewritten ABB report from J. Schmidt 11-29-10.doc) provided by Martha.  
 

Minutes 
Item Focus/Outcomes 

Purpose • Purpose: (1) Discuss issues related to potential impacts on the Arkansas River shiner 
from water withdrawals required for the HDD crossings and for hydrostatic pipeline 
testing from the North and South Canadian rivers in Oklahoma. (2) Discuss comments 
on the report American Burying Beetle Habitat Assessment Model and Field Survey 
Results for Nebraska and Texas along the Keystone XL Pipeline Project and Habitat 
Assessment for South Dakota and the preliminary Final Biological Assessment (BA). 
This meeting is to discuss specific issues related to the American burying beetle 
assessment including specific comments related to the habitat model, survey results, 
and impact assessment; to discuss issues and resolutions, and to develop consensus 
on the method(s) that will to be used to estimate incidental take.  

Topics ARKANSAS RIVER SHINER ISSUES 
 
• To avoid impacting the Arkansas River shiner, FWS would prefer that a tributary or a 

stock pond be used in lieu of screening. Daniel Fenner, the FWS lead for the Arkansas 
Shiner recovery, questions the effectiveness of implementing the screening 
procedures. 

Keystone believes it is critical to get water from the sources for horizontal directional 
drilling (HDD), which is a method of crossing the rivers by drilling that avoids direct 
impacts to the river bottom and banks. The water is needed to mix with drilling ‘mud’ to 
lubricate the drill bit and string and for hydrostatically testing the pipeline segment that 
is installed under the river. 

Proposed is a two-step procedure to prevent the Arkansas River shiner from being 
affected by the water draw. 1) use appropriately sized mesh screens to reduce the 
approach velocity so that fish are not entrained and to prevent the shiner (or other 
aquatic creatures) from being drawn in and 2) Keystone will not withdrawal water 
during the spawning season for the shiner. 



Page 2 of 6 
 

Minutes 
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The size of the mesh would be consistent with that used for window screens (18 x 18 
mesh or the equivalent), which should prevent larval stage fish from entering the intake 
pipe. The mesh size and open area for the screen is designed to prevent fish the size 
of 2.5 cm from nose to fork of tail from entering. For final consultation, FWS would 
like to see the final mesh size and an appropriate description in the Arkansas 
River shiner impact assessment description. 

Keystone will reduce the approach velocity at the screen itself so fish would not be 
entrained and could swim away from the withdrawal location, based on the 3,000 
gallon per minute maximum withdrawal rate. This would be accomplished by 
increasing the size of the surface area screened around the intake. Project engineers 
have taken this approach in the past using calculations and over-sizing the screen 
exclosure. The approach velocity will be 0.36 feet per second for the screened uptake 
structure. FWS will check if 0.36 feet per second will avoid entrainment. FWS would 
also like to have a biologist concur on the velocity. * Note: FWS confirmed the 0.36 
feet per second value is adequate with a follow-up email communication. 

Keystone will provide FWS with technical specifications on the mesh screens 
and a diagram describing how the screened exclosures are constructed to 
reduce the approach velocity for the intake valves. 

Dave Beckmeyer will augment the impact description section of the BA for the 
Arkansas River shiner in the BA with the descriptions/conditions discussed. The 
language should be similar although more detailed than the pallid sturgeon discussion 
because the screening measures for both species are similar. Dave/Lynn will provide 
the revised language for further review. 

• Keystone will implement the screening outside the spawning period unless an 
alternate plan is developed in consultation with FWS. FWS will provide dates so the 
intake avoids spawning season. Per the current measures, Keystone is avoiding 
drilling June 1 through August 15. The BA will reflect new information, which 
changes the spawning dates to May 15th through August 15th. 
 

• FWS is also concerned about the amount of water withdrawn. The withdrawal is 
relatively small; the volume withdrawn is 270,000 out of the North Canadian River and 
625,000 gal out of the [South] Canadian River; this is the total volume withdrawn over 
a roughly 30 day period based on the HDD drilling rate. Keystone will withdrawal 3,000 
gal per minute at max velocity.  

FWS recommends that if river is not flowing, then no water should be taken. Keystone 
has no issue with this because if the river is not flowing, it would not be a viable water 
source. 

• Discussion concerning adverse modification of designated critical habitat – limited 
hand clearing of vegetation for Tru-tracker wire. The maximum clearing for the wire 
would be a 3’ path to allow for variability to snake it through trees. This is not a cut trail, 
so very little real clearing is required. A single person takes the cable up and through 
the river. Manual tools would be used for clearing this path. Sample language to 
include in the BA may be “Minimal hand-clearing using machete or other power hand 
tools of vegetation within a maximum 3’ wide path.”  With revised language FWS does 
not see this as being an issue for the Arkansas River shiner designated critical habitat. 
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AMERICAN BURYING BEETLE (ABB) ISSUES 
 
• All of the ABB surveys were included in the 2009 and 2010 Keystone reports using a 

survey protocol approved for current Nebraska projects. The habitat model is the 
currently accepted standard for northern Nebraska (NE) and southern South Dakota 
(SD) and is not directly applicable for other areas of the country. A windshield (driving) 
survey was conducted along the propose pipeline route from public roads using an 
approved protocol.  In areas not accessible by public road, a desktop survey was 
completed using the high-resolution aerial imagery provided by Keystone. Land cover 
was assessed on a mile-by-mile basis to find potentially suitable ABB habitats where 
trapping would take place.  

• FWS requested further clarification to improve their understanding of the five step 
habitat ranking system. FWS would like to understand how to replicate habitat surveys 
such as those presented in the ABB report for the Keystone XL Project. Hayley 
Dikeman requested a separate technical discussion with Dr. Hoback in the near 
future about his ABB methodology. Otherwise, the NE and SD FWS offices are 
comfortable with the assessment methodology, and the habitat rating criteria will 
remain as presented in the survey report.  

• A majority of the habitat in Oklahoma (OK) was ranked by doctoral student Kendra 
Bauer using a habitat rating system similar to Dr. Hoback’s system for northern NE. Dr. 
Hoback updated this assessment to account for a few minor route deviations and 
updated mapping and shapefiles have been provided to FWS. Follow-up trapping 
surveys were not completed because FWS did not recommend surveys. For OK, the 
process was completed using the same method as the Arkoma pipeline – mitigation 
would be based on cost per mile of ABB trapping surveys.  

• Do habitats ranked as “fair” require mitigation in the Nebraska Protocol?  Dr. Hoback’s 
research found that after over 400 trap nights in “fair” habitat only 3 ABB were 
captured , resulting in  0.003 ABB per trap night in “fair” habitat. Keystone believes this 
is not significant enough to raise this issue to the point where mitigation is required. 

 

Thermal impact discussion 

• Keystone used a 7’ wide area centered on the pipeline to calculate thermal impacts, 
while FWS considers the area of thermal impacts should be 22’ wide centered on the 
pipeline. Dr. Hoback evaluated the temperature model data and determined at what 
point he would consider there would be a biologically significant difference in 
temperature, which he considered was the difference between frozen, almost frozen, 
and unfrozen soils at about out to 3.5 feet on either side of the pipeline or a 7’ wide 
area centered on the pipeline. FWS determined the 22’ area by looking at Figures 8, 9, 
13, 36, and 38; from Table 2 in Appendix K of the Biological Assessment, which 
indicates changes in temperature out from the center of the pipeline that would be 
substantial downstream of the pipeline; and from other information. 

• Participants were not aware of any direct research data for the ABB to evaluate the 
resulting impacts from a 1-2 degree increase in temperature during winter dormancy. 
While there is no direct ABB research; studies of other insects have shown effects 
from changes in microclimate and all participants acknowledge altered temperature as 
a potential impact. Mechanisms could include:  a warmer soil corridor could bring 
beetles out of sync with their surrounding population. An increase in soil temperature 
may also affect soil moisture, which could be an issue in both summer and winter. 
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USFWS indicated that literature does state that insects are affected by changes to the 
microclimate, which is an adverse effect.  Dr. Hoback indicated during the call that he 
believes the critical component is the point at which the soil is no longer frozen.   

• Keystone would like to have another teleconference that includes engineers 
responsible for the thermal modeling to further discuss how the referenced 
model is now beyond worst case scenario. This change is based on the withdrawal 
of the special permit with PHMSA that has resulted in a reduced maximum flow rate. 
There is a new model being developed based on the reduced flow rate.  However, if an 
agreement can be made on the current model, that would be preferred. Keystone has 
no due date on the new model document, but it would be provided to FWS once it has 
been created. 

ABB Mitigation Discussion 

• Keystone does not have access to all areas along the project corridor, and is opposed 
to having to wait for surveys before receiving the presidential permit, and would like to 
propose mitigation without surveying every acre.  

• Keystone will present their mitigation proposal under a separate cover. They propose 
to provide mitigation for loss of suitable habitat, but not for areas that are suitable 
habitat but that are not occupied by ABB based on survey information. To get an 
estimated count for areas where Keystone does not have access, traps will be 
placed in accessible areas on both ends of an inaccessible segment of ROW. 
Keystone will then average the number of beetles caught in the traps, and use 
that data to infer the count for the inaccessible land. FWS would prefer the 
higher trap count rather than the average trap count be applied to stretches with 
no trapping estimate. FWS will provide population estimates in SD and OK.  
Keystones proposed to use the ABB trap data in NE. The largest distance between 
traps in NE is 7 miles between MP 656 and 646 because there are no public roads in 
that area. 

• FWS would prefer mitigation based on both the number of beetles and the impacted 
habitat. Recent court cases are based on ABB counts, so FWS needs to state how 
many individuals are likely to be taken, as well as the number of impacted acres for 
each state and the mitigation ratio for these acres. FWS desires a two-fold component 
for mitigation in Nebraska- mitigate for the number of ABB in areas where ABB have 
been discovered and mitigate in areas where there is habitat loss. This is in the 
separate mitigation measure, which can be completed separately from the technical 
report, but which should be included in the BA. 

• Previous recommendations and potential mitigation has not been consistent across all 
states because different protocols were established in each state during initial 
consultations for the Keystone XL project. A habitat assessment was completed for the 
entire project corridor. There are a number of places in NE where habitat is suitable, 
but no ABB were captured. These areas are surrounded by unsuitable habitats.  

• For Oklahoma, it was previously agreed that mitigation would be based on the cost per 
mile of ABB trapping surveys and that this was different from the mitigation required for 
Nebraska because the survey recommendations and potential mitigation were 
different. Under the consultation, no surveys were recommended in OK, rather money 
will be contributed for the mitigation fund.   

• FWS is uncertain whether restoration would be entirely successful, and recommends 
compensatory mitigation for both temporary impacts and permanent impacts. To FWS 
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the most important result is to have no net loss of suitable habitat for the ABB across 
the pipeline corridor.   

• Keystone is committed to complete restoration of the ROW and believes there are no 
temporary impacts to the ABB.  Restoration procedures will be implemented and the 
ROW will be monitored.  Keystone proposes that USFWS agree to Keystone’s 
monitoring for the ROW following US Army Corps of Engineers methods.  If restoration 
is not successful then additional consultation and compensatory mitigation could be 
addressed in the future similar to what has been proposed for the western prairie 
fringed orchid. 

Measures to Avoid Take 

• Mowing would be appropriate after trapping if construction were not to directly follow 
trapping. Mowing would make the ROW unsuitable habitat that would not be re-
occupied by ABB. A description of this conservation measure – standard in NE due to 
constraints from State law that lacks provisions for incidental take, should be included 
in the BA. 

• Trapping and relocating ABB is only used in NE with no bait-away (due to predator 
issues). NGPC feels this is best done if construction follows immediately (3 day period) 
behind the trap and relocate actions during the beetles active period. If the 
construction occurs while the ABB are dormant, then trap and relocate should be 
followed by mowing. If trapping and relocating occurred at the end of the July period, 
and then Keystone performed the conservation conditions, Keystone would be covered 
through the period of inactivity until the June period of activity, which would restart the 
conservation conditions.  

• The FWS and NE Parks Commission will provide .pdf copies of all supporting or cited 
references (including published and in-review manuscripts) or remove citations. 
Michelle Koch will provide the following NE publications for the Administrative Record: 

o Conservation Measures for ABB (2008) 
o Beetle Trapping Protocol (2008) 
 

Spill risk assessment (Appendix B) 

• Risk of spill in the BA- Martha has a question about the frequency of detection of small 
leakages. Remedial actions and offsets would address the acknowledgment of this and 
the remediation plan in place to deal with this.  

• FWS deals with spill response as an emergency consultation. It is not so much the spill 
that is the issue for ABB, but the clean-up activities. The life of a pipeline is 50+ years, 
so an estimation of the length of how many spills happen over x miles and estimate the 
gallons of spill, and estimate the acres over the 50 year life of the project, all of which 
is in the spill risk assessment (Appendix B of the BA) and discussed in Section 3.13 of 
the Environmental Impact Statement.  

• FWS wants notification by a responsible entity in the event of an oil spill. They would 
like the DOS or other responsible governmental agency to reinitiate consultation in 
case of an oil spill.  

 

 

Next For proceeding with Biological Assessment: 
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Steps • FWS will make a resolution on Arkansas River shiner swimming speed – 
completed (1/13/2011) FWS concurs that the 0.36 feet per second intake velocity 
is acceptable to avoid impacts to the shiner. 

• Dave Beckmeyer will develop a paragraph describing the shiner screening 
measures and will also provide a diagram.  Per an email from Martha, this diagram 
does not need to be included in the fBA – completed (1/19/2011). 

• ABB protocol with description of when the conservation measures will come into 
play (Michelle from NE Game and Parks will distribute) – completed (1/13/2011) 
documents forwarded. 

• Should have everything but the ABB temperature discussion and western prairie 
fringed orchid conservation measures for the next draft of the BA. 

• Call to discuss the temperature impact issues – Wednesday, Jan 26th at 10:30am 
Alaska, 1:30pm Central, 2:30pm Eastern 

• Complete revisions and resubmit ABB report for review/approval by January 31st. 
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Keystone XL Pipeline Project 
ESA Consultation re: Comments on the preliminary Final BA 

 
Friday, January 26, 2011 

10:30 AM Anchorage, 11:30 Pacific, 1:30 PM Central, 2:30 PM Eastern 
Dial-in: 1-800-910-2586, Passcode: 190988 

 
Participants: 
USFWS: Martha Tacha, John Cochnar 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, Joe Rubin 
Trow Engineering and Others (on behalf of Keystone): Jon Schmidt, Dave Bechmeyer, Dr. Wyatt Hoback 

 
Note:  Participants please have pFBA version with Keystone and FWS comments (USFWS 12-
30-10 additions to Schmidt Keystone comments on BA 11-29-10.doc) and Appendix K – 
Pipeline Temperature Effects Study available for reference to specific comments and be 
prepared to discuss/suggest appropriate revisions. 
 

Agenda 
Item Focus/Outcomes

Introductions  Participants  

Purpose  Purpose: discuss comments on the preliminary Final Biological Assessment 
(BA). This meeting is to discuss specific issues related to pipeline temperature 
effects and the American burying beetle assessment and to revise/approve 
issue resolutions. 

Topics  Issue 1:  Appendix K – Heat Dissipation Model 

Factors included in model that effect amount of heat generated and 
area for dissipation: flow rate, soil type, soil water content, other 
factors?  

Assumptions in model – validity, robustness 

Actual numbers versus graphics – difficult to read changes in 
temperature  - approximated degrees from graphs 

Other model discussions? 

 

 

 Issue 2:  Appendix K – Review effects 

Heat effects review in Appendix K:  soil temperature, biological 
activity, vegetation (early emergence, increased productivity), soil 
water availability (drying), altered freeze-thaw timing 

Hypothesized versus measured/observed effects:  
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 Issue 3:  Section 3.1.5 – Thermal Effects 

Why thermal effects were generally considered to be of greater 
significant in northern portions of the Project than in southern portions 
– seasonally consistent at ~5° at 6 inch depth in Oklahoma and Texas. 

Suggested Text Clarification:  Seasonal differences in soil 
temperatures resulting from heat generated by oil flow through the 
pipeline would not be noticeable at the ground surface but would 
consistently elevate soil temperature 6 inches below the surface by 
several degrees year round above the pipeline in southern regions 
(Oklahoma and Texas). 

 

 

 Issue 4:  Section 3.1.5 – American Burying Beetle (primary issues) 

Thermal effects calculations – 7 feet (out to 3.5 feet from pipeline) 
versus 22 feet (out to 11 feet from pipeline) 

Suggested Impact Text Revision: Modeled heat dissipation from the 
pipeline indicates potential seasonal thermal effects on soil freezing to 
an area within about 7 feet around the pipe compared to background 
temperatures (Appendix K). 

Thermal effects – likely to have most effect during period when 
beetles/eggs/larvae are in the ground and when the difference in soil 
temperatures are most pronounce (spring/fall/winter)? 

What area should be used for estimating permanent impacts within 
occupied (NE)/suitable habitat (SD, OK) – will need total acres for 
quantification in BA 

 

 

 

 

 

 Any Other Outstanding Issues 

Next Steps  Complete revisions and resubmit ABB report for review/approval by Date 

 Complete revisions and resubmit BA for review/approval by Date 
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Keystone XL Pipeline Project 
ESA Consultation re: Comments on the preliminary Final BA 

 
Wednesday, February 2, 2011 

10:30 AM Anchorage, 11:30 Pacific, 1:30 PM Central, 2:30 PM Eastern 
Dial-in: 1-800-910-2586, Passcode: 190988 

 

USFWS: Martha Tacha 
Participants: 

DOS: Alex Yuan, Keith Benes 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, John Watkins 
Trow Engineering and Others (on behalf of Keystone): Jon Schmidt , Dr. Wyatt Hoback, Mike Schmaltz, 
Matt Comeaux, Jonathan Minton, Steve Craycroft, Dave Beckmeyer, Jessy Benock, Beez Hazen 

 
Note:  Participants please have pFBA version with Keystone and FWS comments (USFWS 12-
30-10 additions to Schmidt Keystone comments on BA 11-29-10.doc) and Appendix K – 
Pipeline Temperature Effects Study available for reference to specific comments. 
 

Agenda 
Item Focus/Outcomes 

Introductions • Participants  

Purpose • Purpose: discuss comments on the preliminary Final Biological Assessment 
(BA). This meeting is to discuss specific issues related to pipeline temperature 
model and effects on the American burying beetle. 

Topics • Issue 1:  Appendix K – Heat Dissipation Model 

Beez Hazen provided a description of how the model was developed and 
factors that were included in model. Then specific questions were asked and 
addressed. 

Martha Tacha – Would like to preface discussions with requirements of 
Section 7 which include a robust analysis of potential impacts during formal 
consultation.  She needs to find out all she can about how the project will 
potentially affect the species.  Martha thanked participants for their time to 
assist with understanding potential impacts from the project.  When there is 
a range of potential impacts, FWS is required to evaluate the worst case 
scenario to err on the side of the species.  Her questions are not challenges 
to the information presented, but are intended to clarify and define potential 
impacts. 

Beez Hazen – In explaining the model, they simulated the different regions 
crossed by the pipeline.  The model takes into account parameters to create 
a calibration for testing results.  Pipe materials and pipe depths play a role.  
Soil types and ground composition also play an important role.  The model 
then combines the aspects of the pipeline in combination with the ground 
composition and local climatic conditions. 

Martha Tacha – Silt loam will not be encountered where the ABB are located 
in Nebraska.  The land there is sandier.  How would this affect the transfer of 
heat? 

Beez Hazen – Sand will transfer heat faster than the silt.  At 6 inches you 
would have cooler temperatures.  Moisture content is also important, higher 
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moisture creates faster heat transfer.  Ground cover, such as snow and 
vegetation, will also play a role and can cause variation. 

Martha Tacha – Is there a parameter for longitudinal differences in oil 
temperature along the pipeline? 

Beez Hazen – Yes, such as being closer to a pump station will have different 
modeling.  The spikes in the Figure 2, Appendix L in the pfBA, signify the 
pipe is at a pump station location.  

Martha Tacha – What do the figures in the report suggest; the highest or 
average change in temperatures? 

Beez Hazen – Temperatures from February and August are used as the 
averages, therefore the data represent the average temperature at the 
warmest and coldest months at the maximum flow rate.  He also pointed out 
that the temperatures used in the model were the highest temperatures from 
the pipeline as the oil exited the Pump Station, therefore representing the 
hottest case model. 

Martha Tacha– Does the width of the trench being dug for the pipe affect the 
dissipation away from the pipe?  This is assuming the material around the 
pipe is disturbed and repacked? 

Beez Hazen – This could have an effect on heat transfer such as if the top 
layer was peat.  This could also be a factor in permafrost areas.  However 
the composition of the soil in Nebraska would not have much of an impact. 

Jessie Benock – TransCanada could rerun the model to specify the ground 
conditions for habitat that support ABB; sandy soils and saturated or high 
moisture content.   

Jon Schmidt – Will provide the mile posts range for region with ABB 
presence in Nebraska for the modelers. 

Martha Tacha (USFWS) – This would be extremely helpful. 

Action:  Keystone agreed to have the model run for sandy, saturated soils 
and climate conditions for northern Nebraska.  Keystone will provide both 
graphics and data tables for the resulting model.  Jon Schmidt will supply the 
mile post ranges for the regions in Nebraska where ABB are present. 

• Issue 2:  Appendix K – Review of resulting effects 

Dr. Wyatt Hoback provided a summary of how he used the information on 
heat dissipated from the pipeline to evaluate potential effects on the ABB.  
Wyatt indicated that he had considered the potential effects during the winter 
in particular on overwintering beetles and eggs as most critical.   

Martha Tacha – Did you have access to the tables or did you use the same 
report (Appendix K) as Lynn and Martha. 

Wyatt Hoback – I used the same graphics as you initially, but was later 
supplied with a table of the model data. 

Martha Tacha – Your opinion is that the greatest impact to the ABB would 
be if the temperature in the winter increases the soil temperature above 
freezing.  Can you explain what is known and what were your assumptions 
for this conclusion? 
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Wyatt Hoback – The biology of the ABB is not well known.  Among insects in 
general, two general strategies are used by northern insects during 
overwintering.  One strategy is to find and use areas that do not freeze and 
hibernate until conditions improve.  The second strategy is to encase 
themselves in ice and use an internal antifreeze to avoid freezing to survive 
until the soil thaws.  We are not sure which method the ABB uses.  It is 
highly improbable that ABB engages in both strategies.  The only research 
on winter survival is from Arkansas.  The beetles buried themselves 3-20 
centimeters into the ground.  The ones supplied with food survived better 
than the ones that did not receive food.  The problem with this experiment is 
that soil and air temperature did not often fall below freezing.  The level of 
soil frost in the Sand Hills of Nebraska averages about 40 inches deep.  It is 
unlikely that ABBs would bury themselves below the frost depth – so they 
likely use some type of internal antifreeze.  The beetles are surviving the 
winter by entering the ground about 1 September and emerge by June 1.  
Over these nine months, if they are at a lower temperature, they use less 
energy; and if they are warmer, they use more energy.  If soil temperatures 
are increased to above freezing the ABB would expend more energy during 
the winter, then there would be an effect.  

Martha Tacha – So you believe that the ABB are freezing solid for the 
winter. 

Wyatt Hoback – Yes, but if they are not, then they have to find areas that do 
not freeze over the winter such as springs or compost piles. 

Martha Tacha – Is there any evidence that beetles move vertically through 
the soil to adjust their temperatures? 

Wyatt Hoback – It is possible for them to move if they do not freeze solid 
during the winter.  If they are not frozen during the winter then the heat 
change from the pipeline is not likely to have much effect on the ABB. 

Lynn Noel – Are there overwintering studies that have been conducted on 
similar species? 

Wyatt Hoback – No other studies have been completed on the physiological 
aspect of these beetles. 

Martha Tacha – Regarding the emergence in the springtime, what are the 
environmental cues that trigger emergence? 

Wyatt Hoback – Not sure, but my idea is that emergence is triggered by 
springtime rains.  The beetles are extremely sensitive to moisture.  This is 
just my opinion and there is no science to back up this claim.   

Martha Tacha – Let’s assume that the soil temperature where they are 
buried plays a role in when they emerge.  If the soil temperature was 3-4 
degrees warmer than normal would this cause them to surface too early? 

Wyatt Hoback - Even if the soil temperature triggered them to surface, once 
the beetle encountered the low air temperature they should re-bury 
themselves.  The capturing experiments that have been conducted show 
that very few beetles are captured during the colder nights.  The beetles 
seem to only fly in the warmer conditions. 

Martha Tacha – When they reproduce, the month of July, would the soil 
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temperature six inches below the surface being 5-6 degrees warmer have 
an effect on the behavior or metabolism of adults, or the development of 
juveniles? 

Wyatt Hoback - When they are underground the temperature affects the rate 
of development so this could have an effect on all the above.  If it is warmer 
during the brooding period, it does have a negative impact.  Some laboratory 
studies have been completed that reflect this statement.  18 Celsius (65 F) is 
used in the Rhode Island facilities by Lou Perotti for breeding. 

Alex Yuan – Is there any study on how the ABB finds a carcass?  Is it 
related to heat? 

Wyatt Hoback – The ABB finds a carcass based on smell, not temperature.  
The change in heat should not affect the beetles’ ability to find food. 

Martha Tacha – Are there any known temperature thresholds for the ABB. 

Wyatt Hoback – No, 55-60 degrees F for the air temperature is the point 
which we notice flight, no documentation on soil temperatures.  

Martha Tacha – Will the temperature increases underground caused by the 
pipeline affect soil moisture? 

Mike Schmaltz – During the year moisture can more easily enter the 
previously trenched areas because the soil is less compacted.  There are 
also reports that say the more moisture that enters the soil the cooler the soil 
temperature can remain. 

• Issue 3:  Section 3.1.5 – Thermal Effects in Other Areas 

What about potential thermal effects in southern portions – seasonally 
consistent at ~5° increase at 6 inch depth in Oklahoma and Texas. 

Martha Tacha – will need to discuss with others, not prepared to discuss this 
portion of the pipeline.   

• Other Questions/Issues 

Martha Tacha – In terms of the process of digging the trench in the sand 
hills, I would guess there would be a 3 to 1 slope on the banks of the trench.  
Therefore, you would have a much wider trench through the Sand Hills than 
other areas.  Do you have an estimate of the width of the right-of-way that 
will be needed for a trench? 

Jon Schmidt– Yes, and that information has been included in development 
of the workspace areas.  

Martha Tacha – When digging through an area of high water table how do 
you manage digging a 6-7 foot trench? 

Steve Craycroft – They will work off timber mats and the water may fill the 
trench.   

Martha Tacha – Is it possible to get deep enough to get four feet of cover? 

Steve Craycroft – Yes, this is a common technique through saturated areas.   

Alex Yuan – How many miles of the pipeline will affect the ABB habitat?  

Martha Tacha – In Nebraska about 100 miles would go through occupied 
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ABB habitat.  

Jon Schmidt – About 30 miles in South Dakota. 

 

Wyatt Hoback – According to Haley there is about 100 miles in Oklahoma. 
Occurrence of ABB in parts of Oklahoma, especially on the pipeline route is 
questionable because there are two counties that had a historical presence, 
but these have not been confirmed with recent data.  There is also one 
county with an expected population, but no sampling has been conducted.  

Alex Yuan – Is there enough land elsewhere to accommodate for the lost of 
ABB habitat from the pipeline? 

Jon Schmidt – That is not fair to evaluate at this time because it has not 
been established if we are going to set aside land or money for the ABB 
habitat. 

Alex Yuan – If we had a decision today, how long would it take for 
TransCanada to get the land? 

Jon Schmidt – The money will be set aside, but the land does not have to 
been purchased before construction begins. 

Next Steps • Complete revisions and resubmit ABB report for review/approval by Date? 

Keystone will submit a revised ABB survey report by February 11, 2011.  
Additionally, Keystone will submit an ABB mitigation proposal on February 11, 
2011. 

• Complete revisions and resubmit revised preliminary final BA for review by 
Date? 

Hopefully – mid February 

Power distribution lines – measures to include in BA?  May be possible to 
include some – will know within a few days.  Concerns primarily within the 
Whooping Crane migration corridor.  
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Keystone XL Pipeline Project 
ESA Consultation re: Introductions, Roles, and Responsibilities 

 
Thursday, February 17, 2011 

12:00 PM Anchorage, 1:00 PM Pacific, 3:00 PM Central, 4:00 PM Eastern 
 
 

Minutes 
Item Focus/Outcomes 

Attendees USFWS: Martha Tacha, John Cochnar, Mike George 
DOS: Dr. Nicole Gibson, Alex Yuan 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, Joe Rubin 

 

Purpose • Purpose: to introduce Dr. Nicole Gibson and discuss the process for developing 
the Final Biological Assessment (BA) and Biological Opinion. This meeting is to 
discuss the progress of the formal consultation and roles and responsibilities in 
developing mitigation. 

Topics • Roles: 

Nicole Gibson – Dr. Gibson has a Ph.D. from Yale and did her thesis 
studying primate behavior in Peru. She has a background in 
sustainable development and has been brought in as a subject matter 
expert in biology for the Keystone XL EIS. Her role is evolving as the 
BA process continues. 

Alex Yuan – In charge of the Keystone XL NEPA process for the 
Department of State. 

John Cochnar – Deputy Field Supervisor has worked with projects for 
over 26 years, having been the lead in the original Keystone project 
for USFWS and is the current lead for the FWS. 

Martha Tacha – works on Section 7 consultations and has worked with 
issues around the whooping crane for 12 years at the FWS. Before 
working for the USFWS, she worked with the Nebraska Game and 
Parks Commission.  

Mike George – Project Leader and Supervisor for the NE field office 
who will be signing the Biological Opinion for the USFWS for 
Nebraska. 

• Issue 1:  Outline of Process 

Nebraska has a unique system where the state law regarding 
endangered species is actually stricter than the federal law, because 
the state law does not allow for any take. So the evaluation of the BA 
involves both the USFWS and the NE Game and Parks Commission. 

USFWS needs to undergo formal consultation with DOS and 
TransCanada because there will be take on this project. Formal 
consultation for Keystone XL will officially begin upon receipt of 
acceptable Final BA along with a letter request from DOS. 
Compensatory mitigation negotiations for ABB will likely continue after 
formal consultation has been initiated. 
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- The BA review can take a differing amount of time depending on 
agreement. The process allows for a 90 day formal review after 
the USFWS receives a BA, and then the USFWS has 45 days to 
give a Biological Opinion (BO) in response. If the USFWS agrees 
with the conservation measures and compensatory mitigation for 
the project when the BA is presented, then the development of the 
BO may take a substantially shorter amount of time. This 
timeframe can be as short as 5 weeks. 

• Issue 2:  ABB – impacts and compensatory mitigation 

The USFWS wants ABB compensatory mitigation to be based on 
habitat rankings, not by occurrence ratings generated from the the 
surveys completed by Dr. Hoback.  

The USFWS is considering a permanent impact of 22’ area around the 
pipeline ROW due to temperature increases. They are also 
considering an 88’ temporary impact around the ROW because of the 
land clearing and other disturbances. If landowners request Keystone 
to restore the land to a condition other than original condition, this may 
also be considered a permanent impact. 

Martha would like for Keystone to provide the temperature charts that 
were the basis for the graphs provided in the Hoback ABB report. She 
would like this data to have a more accurate determination of the soil 
temperatures that may affect the ABB. 

• Issue 3:  WPFO – occurrence surveys 

Because the western prairie fringed orchid is a plant, no take permit is 
required. Compensatory mitigation for the ABB will also cover the 
western prairie fringed orchid because habitats used are similar. 
USFWS would like Keystone to consider compensatory mitigation 
alternatives, including protection of known western prairie fringed 
orchid populations.  

Keystone could perform long-term monitoring and restoration of 
habitat or Keystone could contribute to a conservation fund for the 
USFWS to perform monitoring and restoration. Generally the fund is 
about 10% of the total cost of restoration. Considering that 8-10% of 
restoration can fail, and will need further restoration, it may make 
sense to use the fund instead of Keystone monitoring the site 
themselves. 

Also, the DOS will not be involved in further mitigation, as it does not 
have the staff or the purpose to enforce the EIS beyond the ROD. 

• Issue 4:  Whooping Crane, Least Tern, Piping Plover - Power line 
assessments 

There are still migratory bird issues concerning power lines. A final 
conservation plan is needed for compliance with the Migratory Bird 
Treaty Act. 

Keystone will need to ensure that treatments regarding power lines 
are completed by the power providers; it may be necessary to 
approach recommended measures in a programmatic manner. 
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Keystone will be responsible for ensuring that the power providers 
follow the guidelines and measures set by the USFWS. 

• Issue 5:  Inclusion of BO as appendix to FEIS 

Completion of the Final BA depends upon consultation and ABB 
issues, but should be completed around the end of February. 

Preliminary schedule for BO – Depends upon on whether consensus 
has been reached on all of the conservation measures and 
compensatory mitigation. It could be completed as quickly as five 
weeks. 

Preliminary schedule for FEIS – there is no current timeline for the 
completion of the FEIS, and will keep the USFWS apprised of its 
status.  DOS intends to issue the BO with the FEIS. 

Next Steps • Lynn would like to get the final BA out by the end of February, depending upon 
the ABB mitigation development and power line measures 

• Development of Biological Opinion depends upon whether the submitted BA 
mitigation measures are agreed upon. Could be issued as soon as May. 

• Currently, there is no timetable for when the FEIS for this project will be 
submitted. 
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Keystone XL Pipeline Project 
ABB Habitat Assessment & Compensatory Mitigation Negotiations 

Thursday, March 24, 2011 
10:00 AM – 5:00 PM CDT 

 
Participants: 
 
USFWS: Mike George, Martha Tacha, John Cochnar, Hayley Dikeman (morning only), Charlene 
Bessken,  
NGPC: Carey Grell, Michelle Koch, Mike Fritz, 
DOS: Dr. K. Nicole Gibson, Alex Yuan (morning only) 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, Kevin Freeman, Joe Rubin 
Keystone: Jon Schmidt, Stephen Craycroft, Dave Beckmeyer, Michael Schmaltz, Jim White. Dr. W. 
Wyatt Hoback, Beez Hazen, Matt Comeaux, Jonathan Minton 
 

Minutes 
Item Focus/Outcomes 

Purpose & 
Goal 

• Purpose: to discuss and resolve assessment and mitigation issues for the American burying 
beetle (ABB) in order to proceed with finalization of the Biological Assessment (BA).  The 
goal is to develop final conservation measures that are appropriate and protective of the 
species, that are based on the best available scientific data, and that are legally defensible 

• Mike George will sign the USFWS’s Biological Opinion, and ultimately will make 
decisions for the USFWS 

Discussion Background 
 
Endangered Species Act  
Two sections of the Endangered Species Act apply to large linear projects like the proposed 
Keystone XL Pipeline Project: Section 7 and Section 9. 
 
• Section 7 is the consultation between federal agencies, in this case between Department of 

State and the US Fish and Wildlife. Section 7 is enforceable by civil law and any US 
citizen has standing to sue under this provision of the endangered species act. If USFWS 
does not properly review the Biological Assessment, then the USFWS will likely be sued 
under this provision. The threshold for liability in a lawsuit is “arbitrary and capricious,” 
so there is a great deal of time spent on the part of the USFWS making sure decisions 
have a logical basis. This especially applies to areas where there is an absence of scientific 
data, because the USFWS needs to base a rationale on available data. 

• Section 9 is enforced criminally, and concerns the take of endangered species. This can 
include lethal take of individual species members, harassment of an animal, or take of 
critical habitat. This provision is enforced by the USFWS. 

 
An Incidental Take Statement issued at the conclusion of the formal Section 7 consultation 
with the USFWS provides coverage for incidental take under Section 9. Under this coverage, a 
party will not be criminally liable for incidental take during a project if it operates within the 
requirements of the Incidental Take Statement. 
 
Nebraska State Law 
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The Nebraska (NE) non-game and endangered species act is modeled after the federal 
endangered species law and it requires any state agency issuing a permit to list impacts to state-
listed species. In addition to the federally-listed species, the state law protects state-listed 
endangered and threatened species.   
 
The NE law does not allow for incidental take. Any permits from NE DEQ affecting 
endangered species will all go through a consultation process with NE Game and Parks 
Commission. Federal agency determinations do not necessarily trump state laws concerning 
incidental take. When working in Nebraska, companies need to avoid and minimize impacts, 
and mitigate impacts through due diligence. 
 
Habitat Assessment for ABB 
 
Different field offices and regions, 2 and 6, of the USFWS have used differing methods to 
protect ABB when conducting consultations concerning ABB populations. Dr. Wyatt Hoback 
completed habitat assessments and trapping for ABB in NE and TX for Keystone to gather 
data to identify areas along the Project ROW likely to be occupied by ABB and for input and 
subsequent refinement of his ABB habitat rating system for other projects. Habitat ratings for 
the Keystone XL Project ROW were not refined after trapping was completed.  Trapping 
surveys for presence/absence of ABB were not recommended by USFWS and consequently 
not carried out in SD and OK.  
 

• In Nebraska and South Dakota, the habitats for the ABB along the area of potential 
effect for the Keystone XL Pipeline Project were rated on a 5 point scale designed by 
Dr. Hoback in order to focus the ABB trapping survey efforts. Trapping surveys were 
completed to identify areas occupied by ABB along the Project ROW, for subsequent 
use by Dr. Hoback to further refine his habitat rating system, to identify potential 
patchiness in ABB distribution due to habitat fragmentation, and to identify locations 
of large sustainable ABB populations. The calculation of habitat mitigation based on 
Dr. Hoback’s habitat rating system in Nebraska is considered a better method than 
what was used previously for other projects crossing the state (such as the Burlington 
Northern railroad project), and the USFWS in Nebraska would like the Keystone XL 
project to set a new standard for review concerning the ABB. 

 
• In South Dakota and Oklahoma, the USFWS recommends habitat rating in the absence 

of trapping surveys for the evaluation of potential project impacts on the ABB because 
year-to-year variability in ABB abundance does not support ABB density-based 
mitigation (i.e., because ABB densities are both spatially and temporally variable). 
Because ABB trapping was not recommended in SD and OK, Keystone could not use 
occurrence data to develop abundance-based ABB mitigation for those states. USFWS 
rationale for a habitat-based mitigation approach follows from the year-to-year 
variability in abundance and from the fact that take of the species applies to both 
individual ABBs and the habitat upon which they depend for survival. Trapping 
surveys are primarily presence/absence surveys, and the USFWS from SD and OK 
consider that trapping results do not accurately reflect ABB abundance.  
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USFWS is required to use the best available information to develop the Biological Opinion. 
The results of ABB trapping will be used by the USFWS to estimate incidental take of 
individual ABBs in Nebraska. While there may be fragmentation of ABB populations in the 
South East, this does not appear to be the case in the Sand Hills area. USFWS is only 
considering habitat impacts in Nebraska for the area along the Project ROW where ABB were 
found during trapping (i.e., from the SD-NE state line to approximately MP 695.).  
 
The two assessment methods (habitat-based versus abundance-based from trapping) may not 
be that divergent in terms of the total number of acres requiring mitigation; however, the 
USFWS believes that the mitigation plan should not be solely based on ABB abundance 
information. USFWS requires a habitat-based mitigation plan in the Sand Hills of SD and NE 
and in OK. The general ABB occurrence information available for each state was used to 
determine the areas where habitat disturbances will require compensatory mitigation. 
 
Keystone would prefer that the data collected by Dr. Hoback from the trapping surveys for NE 
be used to develop the mitigation plan for NE because these data show presence/absence and 
density of ABB. USFWS prefers to use Dr. Hoback’s habitat assessment surveys, instead of 
using the trapping data, because a habitat based approach adds consistency across all states, 
even those where ABBs were not trapped. In June 2011, there is a window to determine ABB 
presence in SD and OK based on trapping. This opportunity could be used by Keystone to 
determine presence or absence of ABBs in these areas in a manner consistent with the trapping 
surveys completed in NE and TX. Keystone offered to conduct trapping surveys, however, 
there was no interest in conducting trapping from SD or OK USFWS offices. There is concern 
that basing mitigation on habitat assessments alone may lead to mitigation of impacts in areas 
where ABBs are not present and where they are not expected to be in the future (e.g., prime 
habitat areas that are surrounded by human activity). Information on surrounding habitat is 
factored in to Dr. Hoback’s habitat ratings. However, USFWS notes that trapping data from 
only 1 or 2 years may not adequately estimate ABB occurrence or densities because these 
fluctuate from year to year. Mike George, the signatory for the BO, defers to Dr. Hoback on 
whether or not habitat surveys are reliable. 
 
Dr. Hoback – if beetles are present in the habitat at a minimum viable population size, which is 
not defined, then impacts to the occupied habitat should be eligible for compensatory 
mitigation. Surveys to determine presence-absence were completed to determine whether 
mitigation was needed. Habitat was rated first, then trapping surveys were completed. As noted 
above, the area determine to require mitigation in Nebraska based on occurrence data is from 
the SD-NE state line to approximately MP 695. Dr. Hoback located isolated pockets of suitable 
habitat south of that point, but trapping found no ABB. In SD, the area requiring compensatory 
mitigation based on the best available information are Project areas in Tripp County south of 
Hwy 18. Areas with apparently suitable habitat north of Hwy 18 do not currently appear to 
support ABB. In Oklahoma, the area requiring compensatory mitigation includes Project areas 
in Bryan, Atoka, Coal, and Hughes counties.  
 
Mike George - ABB impacts will require habitat-based mitigation; the population surveys help 
support the habitat quality ratings. We will defer to Dr. Hoback on habitat ratings. Using the 
habitat surveys is the more conservative approach and adds consistency across all states. The 
trapping survey data will be used to estimate incidental take of individual ABBs. Keystone has 
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not provided information that has convinced him that Martha Tacha’s acreage calculations 
based on habitat ratings are incorrect. USFWS needs to use a defensible estimate of ABB 
numbers for the Incidental Take Statement. The BA/BO will provide information for a habitat-
based mitigation plan, and will identify the total acres impacted by habitat rating.  
 
Heat Dissipation Effects on the ABB 
 
There has been some disagreement between the USFWS and Keystone regarding in the area 
permanently affected by heat dissipating from the pipeline. The disagreement stemmed from 
differing interpretations of the results of the thermal model and how far from the pipeline soils 
may remain unfrozen during the winter months. Keystone interpreted the affected area as 2.5 
feet from the pipeline – or a total area of 7 feet wide centered over the pipeline.  USFWS 
concluded that temperature changes could adversely impact the ABB out to 11 feet from the 
pipeline – or a total area of 22 feet wide centered over the pipeline.   
 
Dr. Hoback considers that the ABB’s strategy for surviving the winter is likely to freeze solid 
within frozen soils, such that if the pipeline prevents soils from freezing in northern climates, a 
permanent habitat impact would result. There is uncertainty about ABB overwintering 
strategies concerning whether beetles freeze during winter, how deeply they bury, and other 
physiological factors associated with overwinter survival. Beetles that bury along the pipeline 
route may emerge from the ground earlier into a colder environment than other individuals in 
the population; which could disrupt their reproductive cycle.  
 
Dr. Hoback described that overwintering insects generally employ either of 2 survival 
strategies in northern regions: insects either seek a warm refuge, or they freeze and use a 
natural type of antifreeze in their circulatory systems such as glycerin to prevent damage from 
crystal formation.  Temperatures above 32°F may be problematic for an overwintering insect if 
they become active and use metabolic reserves, but temperatures below 32°F would generally 
reduce metabolism and energy drain would cease when the beetle is frozen.  . 
 
Dr. Hoback – 32°F should be the determining factor as a biologically differentiated 
temperature. The soil does not freeze at all at a distance of 7’ around the pipeline.  
 
The model developed to indicate soil temperature differences around the pipeline shows that at 
11 feet out and at a depth of 12 inches, the SH4 and SH1 soils do not freeze, although at the 
background distance of 80 feet and at the 12 inch depth the modeled temperatures reached 
freezing or below 7 and 6 times, respectively. Additionally, there are observed reductions in 
the incidence of frozen soils at the 12-inch depth in the remaining 4 soil types modeled. Based 
on these models the USFWS concluded that the heat dissipating from the operating pipeline 
will permanently and negatively affect ABB habitat within at least a 22-foot wide corridor 
centered on the pipeline. The point where there is no difference in temperature from 
background levels measured at 80 feet from the pipeline would be located between 11 and 80 
feet from the pipeline based on the model used for the analyses.  
 
Mike George – The distance where soil temperature would return to background levels, 
appears to be somewhere between 11 feet and 80 feet from the pipeline. Pump stations will be 
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permanent impacts. If the soil temperatures are the same as background, then there would be 
no effect, which is the desired condition. The point of using background levels for comparison 
is that background would show the temperature profile under ambient conditions and changes 
relative to ambient conditions would indicate an adverse impact. For Mike George to conclude 
no effect, soil temperatures should be between those distances. Based on our discussions and 
Dr. Hoback’s evaluation, Mike George is comfortable using the 11 foot distance to evaluate 
thermal impacts, not the 7 foot distance. Based on the available information the appropriate 
distance for evaluating heat dissipation effects appears to be 11 feet or an area 22-feet wide 
centered over the pipeline.  
 
Seed Mix and Monitoring Discussion 
 
What constitutes an appropriate seed mix is based on a determination by the USDA NRCS and 
relevant state agencies (i.e., in Nebraska, the NGPC; in SD, the SDGF). Seed mix can be tricky 
because there can be a predominant species that grows and displaces native species in the 
background of the seed mix. Keystone has contacted seed companies to acquire seed for 
construction next year. Erosion is the biggest concern for Keystone, so they have a vested 
interest in the native grass coming back over the pipeline. USFWS and NGPC repeatedly made 
the point that local seed (local ecotype) is necessary for the successful restoration of disturbed 
prairie areas. Additionally, the invasive nature of some native species that have been cultivated 
(cultivars) make them unsuitable as an alternative.  
 
Monitoring is to make sure the appropriate seed mix is established properly. USFWS wants 
native grasslands restored because of the impact a change in vegetation may have to the listed 
species. The seed mix should be the same as in the surrounding land area, because if it is a 
different seed mix then it would be a permanent impact. Most land owners will want continuity 
for their pastures, and will want to keep what they have now. Keystone needs to restore the 
construction ROW consistent with the surrounding vegetation. Native seeds of local ecotype 
consistent with what is presently on the property crossed need to comprise the seed mix. 
 
USFWS developed a temporal modifier of 6 years (12 percent of permanent impact = 6/50 year 
Project life), including the year of impact and 5 additional years for revegetation, to adjust for 
the temporary nature of the pipeline construction disturbance in restored areas. The challenge 
is that 6 years after the project is completed, a different mix of species may develop which 
differs from the original and surrounding cover and the USFWS will need to determine if this 
affects the ABB. However, Keystone maintained that restoration for most locations would be 
complete within 4 years; and USFWS agreed to a 4 year monitoring window (including the 
year of construction). 
 
Financing issues for monitoring – possibilities for financing monitoring include either a 
restoration fund or possibly bonding; Keystone could take on monitoring with USFWS 
approval of the monitoring plan, or there could be a monitoring fund established so that 
USFWS completes the monitoring. Keystone could control expenses for monitoring if it 
undertakes its own plan; however, if monitoring is completed by the USFWS, then Keystone 
would only need to set-up a fund. 
 
USFWS would like to see a restoration fund established to cover the risk that vegetation 
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restoration fails – Assurance for funds in year 4 for a second vegetation restoration, in case 
first habitat vegetation restoration is unsuccessful. Failure rate is typically about 10% for native 
vegetation (e.g., prairie grass). Vegetation in disturbed areas will be restored to original 
vegetation (consistent with vegetation on either side of the construction ROW).  If restoration 
fails, in part or entirely, funds could be available to cover cost of a second restoration.  
Keystone could choose how funds would be set aside, options could include bond, escrow, 
other. 
 
Mike George – Would like to see a 4 year monitoring plan, and then a contingency plan that 
would continue for another period if there was failure to re-establish appropriate habitat along 
the ROW. Success of restoration would be measured by having vegetation with the same 
composition of native species and/or composition that is consistent on the ROW as compared 
to off the ROW (to allow for when native species are not originally present). Mike George is 
comfortable with the restoration and comfortable with using a 4-year period for monitoring. 
This period is defensible because native plants need 2 years to establish roots and 1 year to 
show. This needs to be an aggressive plan; success is determined by the mixture of native 
plants or having the same composition of plants both on and off-ROW. Failure would be when 
composition on the ROW is not the same off-ROW in the surrounding land. Failure of native 
vegetation to re-establish consistent with adjacent undisturbed areas would result in 
designation of a permanent ABB habitat impact and the conservation funds would be 
augmented accordingly. 
 
Keystone will prepare a monitoring and restoration plan to start negotiations on details of plan.  
The monitoring and restoration plan would include comparison of on-ROW to off-ROW 
vegetation. 
 
Take Issues in Nebraska 
 
Nebraska Law does not allow for incidental take, and certain regions, including the Sand Hills 
area, are of great concern from the standpoint of habitat conservation. There are various 
mitigation measures that can avoid or minimize ABB take. At some interval before 
construction begins, mitigation measures along the ROW will begin, including trap and 
relocate, mowing and clearing vegetation, and the removal of carcasses.  
 
In June, it is critical to keep beetles out of the construction zone because that is when beetles 
are burying carcasses and reproducing. During the month of June minimizing measures may be 
performed more than once a week in high traffic sites. Also, Keystone may need to remove 
carrion every other day.  
 
Keystone will supply ABB take mitigation plan and vegetation restoration plan to NE Game 
and Parks Commission for further discussion on this issue. 
 
Discussion of Additional Identified Impacts in OK: 
 
Heat Dissipation Impacts on the ABB During the Summer in OK 
USFWS presented a new analysis of pipeline heat dissipation in Oklahoma and concluded 
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there may be permanent habitat impacts from heat dissipating from the pipeline during summer 
months in Oklahoma. Temperatures increase up to 9.2° F relative to background out to 3 feet 
on either side of the pipeline, which is a 7 foot sub corridor, and that at 12 inches deep these 
increases could be enough to cause stress impacts on the ABB and affect reproduction.  
 
Dr. Hoback – there is no study that has specifically looked at how different temperatures affect 
the breeding of the ABB. A zoo breeding program for ABB shows that lowering temperatures 
by about 7°F encourages greater reproduction in captivity, but this was not peer reviewed or 
published.  Also, the ABB have an ability to move a carcass depending upon where they find 
the carcass; a related species has been shown to move a carcass through the soil quite a ways 
horizontally. This enables the ABB to move away from thermal impact areas.  
 
Mike George – The information available is too nebulous to support in court; the scientific data 
are just not there to suggest that this is a permanent impact, therefore, Mike George is not 
willing to support this as a permanent impact. This impact will be removed from the mitigation 
plan. 
 
Forest Impacts in OK 
In OK, some ABB occur in forested and savannah habitats. The pipeline crosses through areas 
with trees in OK, and no agreed-upon determination has been made whether this is a temporary 
or permanent impact to the ABB. Even if the trees re-establish within the construction corridor, 
re-establishment of forested habitats would be long-term and loss of forest would be 
considered by USFWS a permanent impact.   
 
Some trees benefit the ABB, while other trees may be harmful to the ABB. The ABB is a 
habitat generalist and a carrion specialist. Removing trees may result in habitat fragmentation 
and edge effects. The ABB occurs in 6 states currently (formerly 32 states); fragmentation 
occurs through development of transportation corridors, alteration of land cover that results in 
changes in vegetation such as conversion to agriculture or subdivisions, as well as other 
developments. Converting sections of contiguous forest into smaller forest fragments separated 
by grassland may have an adverse impact on the ABB.  
 
Need to check all charts to make sure nothing is double-counted; thermal impacts are not 
included in the OK assessment, so the remaining temporary impacts would be the values in the 
BA minus the trees, as presented in the USFWS distributed spreadsheet. Using the process of 
adjusting the temporary impacts using a temporal modifier (2-3 years plus impact) resulted in a 
reduction to 8% of the permanent impact.  
 
Keystone does not recognize an issue with removal of trees as an impact to ABB habitat in 
OK. For 90 percent of the proposed Project ROW the Keystone pipeline would parallel 
existing ROWs, and there do not appear to be any large contiguous undisturbed native forest 
areas along the route in OK. The Keystone XL pipeline would parallel the MarkWest project 
which did not require mitigation for ABB impacts. 
 
Mike George – Keystone will check on the route of the pipeline in relation to tree cover and 
existing pipelines, utility and transportation corridors to consider possible affects related to 
trees in OK, and needs to determine if removal of trees has no effect or some effect that should 
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be mitigated; this decision should be supported with the best available science. Keystone will 
review this issue and will work on identifying blocks of forested habitats, and then use the 
ABB habitat rating within the block, according to subjective analysis. This analysis should be 
completed for the southernmost 4 counties in OK: Bryan, Cole, Atoka, and Hughes. Keystone 
can complete the assessment on the blocks of trees and make a determination. This is the only 
area where habitat fragmentation could potentially affect the ABB. 
 
Access Roads and Mitigation Plan for ABB 
 
Before construction, trap and relocate mitigation measures will be carried out by Dr. Hoback 
along the pipeline where ABBs are located. There are significant portions of the Project route 
through ABB habitats that are not accessible from roads. For trap and relocate activities, traps 
need to be accessed every morning and ABB should be transported to release locations and 
released prior to noon that day. Dr. Hoback will consult with NGPC to determine alternative 
access points and methods to reach ABB habitats for trap and relocate activities. An alternative 
mitigation measure for use in remote areas could be to use “bait-away” to attract ABB away 
from the construction area. Bait-away would not require daily access to remote locations. 
Keystone will investigate alternative methods to minimize impacts to ABB in remote areas 
where trap and relocate access may not be practicable and will include recommendations in 
their mitigation plan. 
 
Next steps for ABB  

• Keystone and Dr. Hoback will develop language for the BA regarding the methods of 
minimizing ABB take.  

• The NE Game and Parks Commission need to have evidence and documentation that 
they have done their job to ensure that the Project does not jeopardize the ABB in the 
state.  

• The mitigation plan needs to go through a new council and Commissioners’ approval 
before signature from NE Game and Parks Commission.  

• So, it is very early in the state’s process, and a change in NE legislation to provide for 
incidental take will likely not occur prior to construction of the Keystone XL pipeline..  

 
Western Prairie Fringed Orchid Discussion 
 
Keystone identified potential suitable western prairie fringed orchid (WPFO) habitat areas and 
has surveyed the areas with access; surveys found a single plant. Keystone has rerouted the 
pipeline around the wetland containing this plant. Keystone did not identify any other areas 
with WPFO, although 6 of the 18 areas in NE with potentially suitable habitat were 
inaccessible. Keystone will return to those locations this year and survey the areas that were 
inaccessible and those that had a potential to support WPFO or other endangered orchids. 
Because the WPFO is so difficult to identify when not in bloom, and because it does not bloom 
every year, the USFWS would like Keystone to include areas where WPFO were not 
previously discovered, but that contained suitable habitat as part of the endangered species 
survey for this year.  
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If WPFO are identified within the Project area, then it would be best to mark and relocate 
(move) the plant away from any areas where disturbing activities may occur and to other 
suitable habitat (e.g., the same meadow or wetland). This mitigation measure also applies to 
the small white ladyslipper which is a NE state listed plant with similar habitat requirements 
and growth characteristics. Will also move ancillary plants along with the WPFO; will add 
marking and relocating plants to the conservation measures.  
 
Agreement for potential locations previously surveyed, it was determined where they would 
take off the top soil and restore the wetland using similar/same species to the contiguous 
habitat. The habitat mitigation requirements for the ABB would also apply to the WPFO; spots 
in wetlands are always restored back to the original; can’t change hydrology, or plant 
composition. Keystone would be required to follow USACE wetland permit requirements for 
construction and restoration of wetlands which include stripping topsoil and allowing natural 
revegetation from the native seed bank, re-seeding wetlands would be contrary to permit 
stipulations. Wetland restoration monitoring would be based on comparison to adjacent 
undisturbed wetland areas following USACE permit requirements. USFWS would like to see 
completion of detailed baseline site descriptions prior to construction, with successful 
restoration based on the return of conditions included in the detailed site description or based 
on undisturbed areas immediately off the ROW. 

Next Steps • DOS – Finalize and submit Final BA 

• USFWS – Development of Biological Opinion 
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Keystone XL Pipeline Project 
ESA Consultation re: Introductions, Roles, and Responsibilities 

 
Thursday, February 17, 2011 

12:00 PM Anchorage, 1:00 PM Pacific, 3:00 PM Central, 4:00 PM Eastern 
 
 

Minutes 
Item Focus/Outcomes 

Attendees USFWS: Martha Tacha, John Cochnar, Mike George 
DOS: Dr. Nicole Gibson, Alex Yuan 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, Joe Rubin 

 

Purpose • Purpose: to introduce Dr. Nicole Gibson and discuss the process for developing 
the Final Biological Assessment (BA) and Biological Opinion. This meeting is to 
discuss the progress of the formal consultation and roles and responsibilities in 
developing mitigation. 

Topics • Roles: 

Nicole Gibson – Dr. Gibson has a Ph.D. from Yale and did her thesis 
studying primate behavior in Peru. She has a background in 
sustainable development and has been brought in as a subject matter 
expert in biology for the Keystone XL EIS. Her role is evolving as the 
BA process continues. 

Alex Yuan – In charge of the Keystone XL NEPA process for the 
Department of State. 

John Cochnar – Deputy Field Supervisor has worked with projects for 
over 26 years, having been the lead in the original Keystone project 
for USFWS and is the current lead for the FWS. 

Martha Tacha – works on Section 7 consultations and has worked with 
issues around the whooping crane for 12 years at the FWS. Before 
working for the USFWS, she worked with the Nebraska Game and 
Parks Commission.  

Mike George – Project Leader and Supervisor for the NE field office 
who will be signing the Biological Opinion for the USFWS for 
Nebraska. 

• Issue 1:  Outline of Process 

Nebraska has a unique system where the state law regarding 
endangered species is actually stricter than the federal law, because 
the state law does not allow for any take. So the evaluation of the BA 
involves both the USFWS and the NE Game and Parks Commission. 

USFWS needs to undergo formal consultation with DOS and 
TransCanada because there will be take on this project. Formal 
consultation for Keystone XL will officially begin upon receipt of 
acceptable Final BA along with a letter request from DOS. 
Compensatory mitigation negotiations for ABB will likely continue after 
formal consultation has been initiated. 
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- The BA review can take a differing amount of time depending on 
agreement. The process allows for a 90 day formal review after 
the USFWS receives a BA, and then the USFWS has 45 days to 
give a Biological Opinion (BO) in response. If the USFWS agrees 
with the conservation measures and compensatory mitigation for 
the project when the BA is presented, then the development of the 
BO may take a substantially shorter amount of time. This 
timeframe can be as short as 5 weeks. 

• Issue 2:  ABB – impacts and compensatory mitigation 

The USFWS wants ABB compensatory mitigation to be based on 
habitat rankings, not by occurrence ratings generated from the the 
surveys completed by Dr. Hoback.  

The USFWS is considering a permanent impact of 22’ area around the 
pipeline ROW due to temperature increases. They are also 
considering an 88’ temporary impact around the ROW because of the 
land clearing and other disturbances. If landowners request Keystone 
to restore the land to a condition other than original condition, this may 
also be considered a permanent impact. 

Martha would like for Keystone to provide the temperature charts that 
were the basis for the graphs provided in the Hoback ABB report. She 
would like this data to have a more accurate determination of the soil 
temperatures that may affect the ABB. 

• Issue 3:  WPFO – occurrence surveys 

Because the western prairie fringed orchid is a plant, no take permit is 
required. Compensatory mitigation for the ABB will also cover the 
western prairie fringed orchid because habitats used are similar. 
USFWS would like Keystone to consider compensatory mitigation 
alternatives, including protection of known western prairie fringed 
orchid populations.  

Keystone could perform long-term monitoring and restoration of 
habitat or Keystone could contribute to a conservation fund for the 
USFWS to perform monitoring and restoration. Generally the fund is 
about 10% of the total cost of restoration. Considering that 8-10% of 
restoration can fail, and will need further restoration, it may make 
sense to use the fund instead of Keystone monitoring the site 
themselves. 

Also, the DOS will not be involved in further mitigation, as it does not 
have the staff or the purpose to enforce the EIS beyond the ROD. 

• Issue 4:  Whooping Crane, Least Tern, Piping Plover - Power line 
assessments 

There are still migratory bird issues concerning power lines. A final 
conservation plan is needed for compliance with the Migratory Bird 
Treaty Act. 

Keystone will need to ensure that treatments regarding power lines 
are completed by the power providers; it may be necessary to 
approach recommended measures in a programmatic manner. 
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Keystone will be responsible for ensuring that the power providers 
follow the guidelines and measures set by the USFWS. 

• Issue 5:  Inclusion of BO as appendix to FEIS 

Completion of the Final BA depends upon consultation and ABB 
issues, but should be completed around the end of February. 

Preliminary schedule for BO – Depends upon on whether consensus 
has been reached on all of the conservation measures and 
compensatory mitigation. It could be completed as quickly as five 
weeks. 

Preliminary schedule for FEIS – there is no current timeline for the 
completion of the FEIS, and will keep the USFWS apprised of its 
status.  DOS intends to issue the BO with the FEIS. 

Next Steps • Lynn would like to get the final BA out by the end of February, depending upon 
the ABB mitigation development and power line measures 

• Development of Biological Opinion depends upon whether the submitted BA 
mitigation measures are agreed upon. Could be issued as soon as May. 

• Currently, there is no timetable for when the FEIS for this project will be 
submitted. 
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Keystone XL Pipeline Project 
ABB Habitat Assessment & Compensatory Mitigation Negotiations 

Thursday, March 24, 2011 
10:00 AM – 5:00 PM CDT 

 
Participants: 
 
USFWS: Mike George, Martha Tacha, John Cochnar, Hayley Dikeman (morning only), Charlene 
Bessken,  
NGPC: Carey Grell, Michelle Koch, Mike Fritz, 
DOS: Dr. K. Nicole Gibson, Alex Yuan (morning only) 
Cardno ENTRIX (on behalf of DOS): Lynn Noel, Kevin Freeman, Joe Rubin 
Keystone: Jon Schmidt, Stephen Craycroft, Dave Beckmeyer, Michael Schmaltz, Jim White. Dr. W. 
Wyatt Hoback, Beez Hazen, Matt Comeaux, Jonathan Minton 
 

Minutes 
Item Focus/Outcomes 

Purpose & 
Goal 

• Purpose: to discuss and resolve assessment and mitigation issues for the American burying 
beetle (ABB) in order to proceed with finalization of the Biological Assessment (BA).  The 
goal is to develop final conservation measures that are appropriate and protective of the 
species, that are based on the best available scientific data, and that are legally defensible 

• Mike George will sign the USFWS’s Biological Opinion, and ultimately will make 
decisions for the USFWS 

Discussion Background 
 
Endangered Species Act  
Two sections of the Endangered Species Act apply to large linear projects like the proposed 
Keystone XL Pipeline Project: Section 7 and Section 9. 
 
• Section 7 is the consultation between federal agencies, in this case between Department of 

State and the US Fish and Wildlife. Section 7 is enforceable by civil law and any US 
citizen has standing to sue under this provision of the endangered species act. If USFWS 
does not properly review the Biological Assessment, then the USFWS will likely be sued 
under this provision. The threshold for liability in a lawsuit is “arbitrary and capricious,” 
so there is a great deal of time spent on the part of the USFWS making sure decisions 
have a logical basis. This especially applies to areas where there is an absence of scientific 
data, because the USFWS needs to base a rationale on available data. 

• Section 9 is enforced criminally, and concerns the take of endangered species. This can 
include lethal take of individual species members, harassment of an animal, or take of 
critical habitat. This provision is enforced by the USFWS. 

 
An Incidental Take Statement issued at the conclusion of the formal Section 7 consultation 
with the USFWS provides coverage for incidental take under Section 9. Under this coverage, a 
party will not be criminally liable for incidental take during a project if it operates within the 
requirements of the Incidental Take Statement. 
 
Nebraska State Law 
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The Nebraska (NE) non-game and endangered species act is modeled after the federal 
endangered species law and it requires any state agency issuing a permit to list impacts to state-
listed species. In addition to the federally-listed species, the state law protects state-listed 
endangered and threatened species.   
 
The NE law does not allow for incidental take. Any permits from NE DEQ affecting 
endangered species will all go through a consultation process with NE Game and Parks 
Commission. Federal agency determinations do not necessarily trump state laws concerning 
incidental take. When working in Nebraska, companies need to avoid and minimize impacts, 
and mitigate impacts through due diligence. 
 
Habitat Assessment for ABB 
 
Different field offices and regions, 2 and 6, of the USFWS have used differing methods to 
protect ABB when conducting consultations concerning ABB populations. Dr. Wyatt Hoback 
completed habitat assessments and trapping for ABB in NE and TX for Keystone to gather 
data to identify areas along the Project ROW likely to be occupied by ABB and for input and 
subsequent refinement of his ABB habitat rating system for other projects. Habitat ratings for 
the Keystone XL Project ROW were not refined after trapping was completed.  Trapping 
surveys for presence/absence of ABB were not recommended by USFWS and consequently 
not carried out in SD and OK.  
 

• In Nebraska and South Dakota, the habitats for the ABB along the area of potential 
effect for the Keystone XL Pipeline Project were rated on a 5 point scale designed by 
Dr. Hoback in order to focus the ABB trapping survey efforts. Trapping surveys were 
completed to identify areas occupied by ABB along the Project ROW, for subsequent 
use by Dr. Hoback to further refine his habitat rating system, to identify potential 
patchiness in ABB distribution due to habitat fragmentation, and to identify locations 
of large sustainable ABB populations. The calculation of habitat mitigation based on 
Dr. Hoback’s habitat rating system in Nebraska is considered a better method than 
what was used previously for other projects crossing the state (such as the Burlington 
Northern railroad project), and the USFWS in Nebraska would like the Keystone XL 
project to set a new standard for review concerning the ABB. 

 
• In South Dakota and Oklahoma, the USFWS recommends habitat rating in the absence 

of trapping surveys for the evaluation of potential project impacts on the ABB because 
year-to-year variability in ABB abundance does not support ABB density-based 
mitigation (i.e., because ABB densities are both spatially and temporally variable). 
Because ABB trapping was not recommended in SD and OK, Keystone could not use 
occurrence data to develop abundance-based ABB mitigation for those states. USFWS 
rationale for a habitat-based mitigation approach follows from the year-to-year 
variability in abundance and from the fact that take of the species applies to both 
individual ABBs and the habitat upon which they depend for survival. Trapping 
surveys are primarily presence/absence surveys, and the USFWS from SD and OK 
consider that trapping results do not accurately reflect ABB abundance.  
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USFWS is required to use the best available information to develop the Biological Opinion. 
The results of ABB trapping will be used by the USFWS to estimate incidental take of 
individual ABBs in Nebraska. While there may be fragmentation of ABB populations in the 
South East, this does not appear to be the case in the Sand Hills area. USFWS is only 
considering habitat impacts in Nebraska for the area along the Project ROW where ABB were 
found during trapping (i.e., from the SD-NE state line to approximately MP 695.).  
 
The two assessment methods (habitat-based versus abundance-based from trapping) may not 
be that divergent in terms of the total number of acres requiring mitigation; however, the 
USFWS believes that the mitigation plan should not be solely based on ABB abundance 
information. USFWS requires a habitat-based mitigation plan in the Sand Hills of SD and NE 
and in OK. The general ABB occurrence information available for each state was used to 
determine the areas where habitat disturbances will require compensatory mitigation. 
 
Keystone would prefer that the data collected by Dr. Hoback from the trapping surveys for NE 
be used to develop the mitigation plan for NE because these data show presence/absence and 
density of ABB. USFWS prefers to use Dr. Hoback’s habitat assessment surveys, instead of 
using the trapping data, because a habitat based approach adds consistency across all states, 
even those where ABBs were not trapped. In June 2011, there is a window to determine ABB 
presence in SD and OK based on trapping. This opportunity could be used by Keystone to 
determine presence or absence of ABBs in these areas in a manner consistent with the trapping 
surveys completed in NE and TX. Keystone offered to conduct trapping surveys, however, 
there was no interest in conducting trapping from SD or OK USFWS offices. There is concern 
that basing mitigation on habitat assessments alone may lead to mitigation of impacts in areas 
where ABBs are not present and where they are not expected to be in the future (e.g., prime 
habitat areas that are surrounded by human activity). Information on surrounding habitat is 
factored in to Dr. Hoback’s habitat ratings. However, USFWS notes that trapping data from 
only 1 or 2 years may not adequately estimate ABB occurrence or densities because these 
fluctuate from year to year. Mike George, the signatory for the BO, defers to Dr. Hoback on 
whether or not habitat surveys are reliable. 
 
Dr. Hoback – if beetles are present in the habitat at a minimum viable population size, which is 
not defined, then impacts to the occupied habitat should be eligible for compensatory 
mitigation. Surveys to determine presence-absence were completed to determine whether 
mitigation was needed. Habitat was rated first, then trapping surveys were completed. As noted 
above, the area determine to require mitigation in Nebraska based on occurrence data is from 
the SD-NE state line to approximately MP 695. Dr. Hoback located isolated pockets of suitable 
habitat south of that point, but trapping found no ABB. In SD, the area requiring compensatory 
mitigation based on the best available information are Project areas in Tripp County south of 
Hwy 18. Areas with apparently suitable habitat north of Hwy 18 do not currently appear to 
support ABB. In Oklahoma, the area requiring compensatory mitigation includes Project areas 
in Bryan, Atoka, Coal, and Hughes counties.  
 
Mike George - ABB impacts will require habitat-based mitigation; the population surveys help 
support the habitat quality ratings. We will defer to Dr. Hoback on habitat ratings. Using the 
habitat surveys is the more conservative approach and adds consistency across all states. The 
trapping survey data will be used to estimate incidental take of individual ABBs. Keystone has 
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not provided information that has convinced him that Martha Tacha’s acreage calculations 
based on habitat ratings are incorrect. USFWS needs to use a defensible estimate of ABB 
numbers for the Incidental Take Statement. The BA/BO will provide information for a habitat-
based mitigation plan, and will identify the total acres impacted by habitat rating.  
 
Heat Dissipation Effects on the ABB 
 
There has been some disagreement between the USFWS and Keystone regarding in the area 
permanently affected by heat dissipating from the pipeline. The disagreement stemmed from 
differing interpretations of the results of the thermal model and how far from the pipeline soils 
may remain unfrozen during the winter months. Keystone interpreted the affected area as 2.5 
feet from the pipeline – or a total area of 7 feet wide centered over the pipeline.  USFWS 
concluded that temperature changes could adversely impact the ABB out to 11 feet from the 
pipeline – or a total area of 22 feet wide centered over the pipeline.   
 
Dr. Hoback considers that the ABB’s strategy for surviving the winter is likely to freeze solid 
within frozen soils, such that if the pipeline prevents soils from freezing in northern climates, a 
permanent habitat impact would result. There is uncertainty about ABB overwintering 
strategies concerning whether beetles freeze during winter, how deeply they bury, and other 
physiological factors associated with overwinter survival. Beetles that bury along the pipeline 
route may emerge from the ground earlier into a colder environment than other individuals in 
the population; which could disrupt their reproductive cycle.  
 
Dr. Hoback described that overwintering insects generally employ either of 2 survival 
strategies in northern regions: insects either seek a warm refuge, or they freeze and use a 
natural type of antifreeze in their circulatory systems such as glycerin to prevent damage from 
crystal formation.  Temperatures above 32°F may be problematic for an overwintering insect if 
they become active and use metabolic reserves, but temperatures below 32°F would generally 
reduce metabolism and energy drain would cease when the beetle is frozen.  . 
 
Dr. Hoback – 32°F should be the determining factor as a biologically differentiated 
temperature. The soil does not freeze at all at a distance of 7’ around the pipeline.  
 
The model developed to indicate soil temperature differences around the pipeline shows that at 
11 feet out and at a depth of 12 inches, the SH4 and SH1 soils do not freeze, although at the 
background distance of 80 feet and at the 12 inch depth the modeled temperatures reached 
freezing or below 7 and 6 times, respectively. Additionally, there are observed reductions in 
the incidence of frozen soils at the 12-inch depth in the remaining 4 soil types modeled. Based 
on these models the USFWS concluded that the heat dissipating from the operating pipeline 
will permanently and negatively affect ABB habitat within at least a 22-foot wide corridor 
centered on the pipeline. The point where there is no difference in temperature from 
background levels measured at 80 feet from the pipeline would be located between 11 and 80 
feet from the pipeline based on the model used for the analyses.  
 
Mike George – The distance where soil temperature would return to background levels, 
appears to be somewhere between 11 feet and 80 feet from the pipeline. Pump stations will be 
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permanent impacts. If the soil temperatures are the same as background, then there would be 
no effect, which is the desired condition. The point of using background levels for comparison 
is that background would show the temperature profile under ambient conditions and changes 
relative to ambient conditions would indicate an adverse impact. For Mike George to conclude 
no effect, soil temperatures should be between those distances. Based on our discussions and 
Dr. Hoback’s evaluation, Mike George is comfortable using the 11 foot distance to evaluate 
thermal impacts, not the 7 foot distance. Based on the available information the appropriate 
distance for evaluating heat dissipation effects appears to be 11 feet or an area 22-feet wide 
centered over the pipeline.  
 
Seed Mix and Monitoring Discussion 
 
What constitutes an appropriate seed mix is based on a determination by the USDA NRCS and 
relevant state agencies (i.e., in Nebraska, the NGPC; in SD, the SDGF). Seed mix can be tricky 
because there can be a predominant species that grows and displaces native species in the 
background of the seed mix. Keystone has contacted seed companies to acquire seed for 
construction next year. Erosion is the biggest concern for Keystone, so they have a vested 
interest in the native grass coming back over the pipeline. USFWS and NGPC repeatedly made 
the point that local seed (local ecotype) is necessary for the successful restoration of disturbed 
prairie areas. Additionally, the invasive nature of some native species that have been cultivated 
(cultivars) make them unsuitable as an alternative.  
 
Monitoring is to make sure the appropriate seed mix is established properly. USFWS wants 
native grasslands restored because of the impact a change in vegetation may have to the listed 
species. The seed mix should be the same as in the surrounding land area, because if it is a 
different seed mix then it would be a permanent impact. Most land owners will want continuity 
for their pastures, and will want to keep what they have now. Keystone needs to restore the 
construction ROW consistent with the surrounding vegetation. Native seeds of local ecotype 
consistent with what is presently on the property crossed need to comprise the seed mix. 
 
USFWS developed a temporal modifier of 6 years (12 percent of permanent impact = 6/50 year 
Project life), including the year of impact and 5 additional years for revegetation, to adjust for 
the temporary nature of the pipeline construction disturbance in restored areas. The challenge 
is that 6 years after the project is completed, a different mix of species may develop which 
differs from the original and surrounding cover and the USFWS will need to determine if this 
affects the ABB. However, Keystone maintained that restoration for most locations would be 
complete within 4 years; and USFWS agreed to a 4 year monitoring window (including the 
year of construction). 
 
Financing issues for monitoring – possibilities for financing monitoring include either a 
restoration fund or possibly bonding; Keystone could take on monitoring with USFWS 
approval of the monitoring plan, or there could be a monitoring fund established so that 
USFWS completes the monitoring. Keystone could control expenses for monitoring if it 
undertakes its own plan; however, if monitoring is completed by the USFWS, then Keystone 
would only need to set-up a fund. 
 
USFWS would like to see a restoration fund established to cover the risk that vegetation 
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restoration fails – Assurance for funds in year 4 for a second vegetation restoration, in case 
first habitat vegetation restoration is unsuccessful. Failure rate is typically about 10% for native 
vegetation (e.g., prairie grass). Vegetation in disturbed areas will be restored to original 
vegetation (consistent with vegetation on either side of the construction ROW).  If restoration 
fails, in part or entirely, funds could be available to cover cost of a second restoration.  
Keystone could choose how funds would be set aside, options could include bond, escrow, 
other. 
 
Mike George – Would like to see a 4 year monitoring plan, and then a contingency plan that 
would continue for another period if there was failure to re-establish appropriate habitat along 
the ROW. Success of restoration would be measured by having vegetation with the same 
composition of native species and/or composition that is consistent on the ROW as compared 
to off the ROW (to allow for when native species are not originally present). Mike George is 
comfortable with the restoration and comfortable with using a 4-year period for monitoring. 
This period is defensible because native plants need 2 years to establish roots and 1 year to 
show. This needs to be an aggressive plan; success is determined by the mixture of native 
plants or having the same composition of plants both on and off-ROW. Failure would be when 
composition on the ROW is not the same off-ROW in the surrounding land. Failure of native 
vegetation to re-establish consistent with adjacent undisturbed areas would result in 
designation of a permanent ABB habitat impact and the conservation funds would be 
augmented accordingly. 
 
Keystone will prepare a monitoring and restoration plan to start negotiations on details of plan.  
The monitoring and restoration plan would include comparison of on-ROW to off-ROW 
vegetation. 
 
Take Issues in Nebraska 
 
Nebraska Law does not allow for incidental take, and certain regions, including the Sand Hills 
area, are of great concern from the standpoint of habitat conservation. There are various 
mitigation measures that can avoid or minimize ABB take. At some interval before 
construction begins, mitigation measures along the ROW will begin, including trap and 
relocate, mowing and clearing vegetation, and the removal of carcasses.  
 
In June, it is critical to keep beetles out of the construction zone because that is when beetles 
are burying carcasses and reproducing. During the month of June minimizing measures may be 
performed more than once a week in high traffic sites. Also, Keystone may need to remove 
carrion every other day.  
 
Keystone will supply ABB take mitigation plan and vegetation restoration plan to NE Game 
and Parks Commission for further discussion on this issue. 
 
Discussion of Additional Identified Impacts in OK: 
 
Heat Dissipation Impacts on the ABB During the Summer in OK 
USFWS presented a new analysis of pipeline heat dissipation in Oklahoma and concluded 
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there may be permanent habitat impacts from heat dissipating from the pipeline during summer 
months in Oklahoma. Temperatures increase up to 9.2° F relative to background out to 3 feet 
on either side of the pipeline, which is a 7 foot sub corridor, and that at 12 inches deep these 
increases could be enough to cause stress impacts on the ABB and affect reproduction.  
 
Dr. Hoback – there is no study that has specifically looked at how different temperatures affect 
the breeding of the ABB. A zoo breeding program for ABB shows that lowering temperatures 
by about 7°F encourages greater reproduction in captivity, but this was not peer reviewed or 
published.  Also, the ABB have an ability to move a carcass depending upon where they find 
the carcass; a related species has been shown to move a carcass through the soil quite a ways 
horizontally. This enables the ABB to move away from thermal impact areas.  
 
Mike George – The information available is too nebulous to support in court; the scientific data 
are just not there to suggest that this is a permanent impact, therefore, Mike George is not 
willing to support this as a permanent impact. This impact will be removed from the mitigation 
plan. 
 
Forest Impacts in OK 
In OK, some ABB occur in forested and savannah habitats. The pipeline crosses through areas 
with trees in OK, and no agreed-upon determination has been made whether this is a temporary 
or permanent impact to the ABB. Even if the trees re-establish within the construction corridor, 
re-establishment of forested habitats would be long-term and loss of forest would be 
considered by USFWS a permanent impact.   
 
Some trees benefit the ABB, while other trees may be harmful to the ABB. The ABB is a 
habitat generalist and a carrion specialist. Removing trees may result in habitat fragmentation 
and edge effects. The ABB occurs in 6 states currently (formerly 32 states); fragmentation 
occurs through development of transportation corridors, alteration of land cover that results in 
changes in vegetation such as conversion to agriculture or subdivisions, as well as other 
developments. Converting sections of contiguous forest into smaller forest fragments separated 
by grassland may have an adverse impact on the ABB.  
 
Need to check all charts to make sure nothing is double-counted; thermal impacts are not 
included in the OK assessment, so the remaining temporary impacts would be the values in the 
BA minus the trees, as presented in the USFWS distributed spreadsheet. Using the process of 
adjusting the temporary impacts using a temporal modifier (2-3 years plus impact) resulted in a 
reduction to 8% of the permanent impact.  
 
Keystone does not recognize an issue with removal of trees as an impact to ABB habitat in 
OK. For 90 percent of the proposed Project ROW the Keystone pipeline would parallel 
existing ROWs, and there do not appear to be any large contiguous undisturbed native forest 
areas along the route in OK. The Keystone XL pipeline would parallel the MarkWest project 
which did not require mitigation for ABB impacts. 
 
Mike George – Keystone will check on the route of the pipeline in relation to tree cover and 
existing pipelines, utility and transportation corridors to consider possible affects related to 
trees in OK, and needs to determine if removal of trees has no effect or some effect that should 
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be mitigated; this decision should be supported with the best available science. Keystone will 
review this issue and will work on identifying blocks of forested habitats, and then use the 
ABB habitat rating within the block, according to subjective analysis. This analysis should be 
completed for the southernmost 4 counties in OK: Bryan, Cole, Atoka, and Hughes. Keystone 
can complete the assessment on the blocks of trees and make a determination. This is the only 
area where habitat fragmentation could potentially affect the ABB. 
 
Access Roads and Mitigation Plan for ABB 
 
Before construction, trap and relocate mitigation measures will be carried out by Dr. Hoback 
along the pipeline where ABBs are located. There are significant portions of the Project route 
through ABB habitats that are not accessible from roads. For trap and relocate activities, traps 
need to be accessed every morning and ABB should be transported to release locations and 
released prior to noon that day. Dr. Hoback will consult with NGPC to determine alternative 
access points and methods to reach ABB habitats for trap and relocate activities. An alternative 
mitigation measure for use in remote areas could be to use “bait-away” to attract ABB away 
from the construction area. Bait-away would not require daily access to remote locations. 
Keystone will investigate alternative methods to minimize impacts to ABB in remote areas 
where trap and relocate access may not be practicable and will include recommendations in 
their mitigation plan. 
 
Next steps for ABB  

• Keystone and Dr. Hoback will develop language for the BA regarding the methods of 
minimizing ABB take.  

• The NE Game and Parks Commission need to have evidence and documentation that 
they have done their job to ensure that the Project does not jeopardize the ABB in the 
state.  

• The mitigation plan needs to go through a new council and Commissioners’ approval 
before signature from NE Game and Parks Commission.  

• So, it is very early in the state’s process, and a change in NE legislation to provide for 
incidental take will likely not occur prior to construction of the Keystone XL pipeline..  

 
Western Prairie Fringed Orchid Discussion 
 
Keystone identified potential suitable western prairie fringed orchid (WPFO) habitat areas and 
has surveyed the areas with access; surveys found a single plant. Keystone has rerouted the 
pipeline around the wetland containing this plant. Keystone did not identify any other areas 
with WPFO, although 6 of the 18 areas in NE with potentially suitable habitat were 
inaccessible. Keystone will return to those locations this year and survey the areas that were 
inaccessible and those that had a potential to support WPFO or other endangered orchids. 
Because the WPFO is so difficult to identify when not in bloom, and because it does not bloom 
every year, the USFWS would like Keystone to include areas where WPFO were not 
previously discovered, but that contained suitable habitat as part of the endangered species 
survey for this year.  
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If WPFO are identified within the Project area, then it would be best to mark and relocate 
(move) the plant away from any areas where disturbing activities may occur and to other 
suitable habitat (e.g., the same meadow or wetland). This mitigation measure also applies to 
the small white ladyslipper which is a NE state listed plant with similar habitat requirements 
and growth characteristics. Will also move ancillary plants along with the WPFO; will add 
marking and relocating plants to the conservation measures.  
 
Agreement for potential locations previously surveyed, it was determined where they would 
take off the top soil and restore the wetland using similar/same species to the contiguous 
habitat. The habitat mitigation requirements for the ABB would also apply to the WPFO; spots 
in wetlands are always restored back to the original; can’t change hydrology, or plant 
composition. Keystone would be required to follow USACE wetland permit requirements for 
construction and restoration of wetlands which include stripping topsoil and allowing natural 
revegetation from the native seed bank, re-seeding wetlands would be contrary to permit 
stipulations. Wetland restoration monitoring would be based on comparison to adjacent 
undisturbed wetland areas following USACE permit requirements. USFWS would like to see 
completion of detailed baseline site descriptions prior to construction, with successful 
restoration based on the return of conditions included in the detailed site description or based 
on undisturbed areas immediately off the ROW. 

Next Steps • DOS – Finalize and submit Final BA 

• USFWS – Development of Biological Opinion 

 
 



Keystone XL Pipeline Project 
American Burying Beetle – Forest Impacts in Oklahoma 

Thursday, April 21, 2011 
Participants: 
USFWS:   Mike George, Martha Tacha 
DOS:  Nicole Gibson 
Cardno ENTRIX (on behalf of DOS):  Lynn Noel, Joe Rubin  
Keystone:  Jon Schmidt, Matt Comeaux, Dave Beckmeyer, Mike Schmaltz 

Minutes 

Item Focus/Outcomes 

Purpose To discuss potential pipeline impacts to wooded areas that may be American 
burying beetle (ABB) habitat in Oklahoma. 

Minutes The USFWS would like to review areas of forested habitat along the Keystone XL 
Project right-of-way (ROW) to evaluate whether any of these areas are intact, or 
have not been previously fragmented. If there are large forested areas that have not 
been previously fragmented, USFWS may consider that these areas should be 
mitigated in some manner as permanent habitat impacts for the American burying 
beetle (ABB).  

The main issue concerning loss of forested areas is related to habitat fragmentation 
and edge effects resulting from fragmentation when the pipeline ROW crosses 
wooded areas, and how these habitat alterations and edge effects may affect the 
ABB.  The concern is primarily related to the introduction of edge effects that 
could affect the ABB, such as increases in predators/scavengers such as raccoons 
and opossums, and resulting effects on the availability of carrion for ABB 
reproduction.  

Keystone should review the ROW for large blocks of forest that have not been 
previously fragmented – either by pasture, pipelines, or other utility or 
transportation corridors. Habitats throughout Oklahoma have been fragmented, and 
for most of the ROW (90%) previous pipeline or utility corridors are followed 
through Oklahoma. USFWS and Keystone are willing to review the Project area for 
40 acre blocks of forest that have not been previously fragmented and contain no 
existing edge components. The scientific literature indicates that a 40 acre block is 
the minimum intact area that would be useful for ABB.  

Keystone and USFWS will evaluate the route through Oklahoma and identify areas 
that do not parallel other pipelines, utilities or transportation corridors where areas 
40 acres or larger of intact forested habitat persist. The analysis will consider: 

1) ABB habitat rating 
a. If the habitat is rated poor, then no further evaluation 
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2) Look at the blocks of acreage 
a. If under 40 acres of forest land, then no further evaluation 

3) Look at the block of forest land to see if there are existing pipelines or 
other utilities 

a. If the Keystone XL parallels existing utilities, then no further 
evaluation 

4) The remaining blocks of forest would potentially be eligible for 
compensatory mitigation as permanent habitat impacts. 

Actions Keystone will create a table including habitat ratings, areas with 40 acre blocks of 
forest land, and locations where existing utilities are not paralleled by the pipeline 
to determine which, if any, acres may be eligible for mitigation. Keystone will 
review this information with Martha Tacha, Nicole Gibson, and Lynn Noel. There 
may be further follow-up to discuss mitigation measures depending on the results 
of the evaluation.   

Note:  After subsequent internal discussions, USFWS determined that there was 
insufficient scientific information to consider impacts to forested habitats in 
Oklahoma as permanent habitat impacts for the ABB. USFWS will not consider 
permanent impacts to habitat for the ABB in Oklahoma other than direct habitat 
loss from aboveground facilities. 
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Keystone XL Pipeline Project 
ESA Monitoring and Reclamation Bonding 

Thursday, April 21, 2011 
 
 

DOS: Nicole Gibson, Keith Benes 
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Cardno ENTRIX (on behalf of DOS): Lynn Noel, Bill Stager, Joe Rubin 
TROW Engineering and Others (on behalf of Keystone): Jon Schmidt, Jim White, Mike Schmaltz  
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Purpose To discuss monitoring for ESA species habitats and reclamation bonding issues. 
Topics Monitoring issues 

• Keystone Issues with Monitoring: 
o Concerned with the unprecedented request for the USFWS to monitor 

during construction. 
 Extra disturbance, intrusive, dangerous to have extra on-site 

people during construction  
 Unsure USFWS has experts who would understand remediation 

during the construction process 
 Cover established after reclamation is the best determination of 

reclamation effectiveness, not the process to achieve reclamation 
during construction. 

o Keystone is required to complete monitoring regarding obligations to land 
owners, USACE and others. 
 There are multiple issues involved with post construction 

monitoring, and so having additional measures is duplicative due 
to the requirements of the USACE for the Clean Water Act, the 
PHMSA, and other state and federal permitting agencies.  

 The post-construction monitoring plan for Keystone is to walk the 
pipeline two to three times per year and make sure there are no 
erosion or vegetation reestablishment issues.  Keystone would 
quantitatively evaluate vegetation cover, erosion, restoration, 
weed establishment. Keystone will implement remediation 
activities as soon as problems are discovered to mitigate any 
discoveries, and then a follow-up survey would be completed.  

 Keystone would accept USFWS accompanying their monitors 
during post-construction surveys; and would provide USFWS 
with post-construction monitoring reports. 

o Keystone is concerned about frequency and intensity of monitoring by 
USFWS. 
 The current version of the USFWS-DOS MOU includes Keystone 
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funding a field biologist who will monitor 2 days per week for 4 
years 

• DOS Discussion 
o Need to get a clear idea about what information the USFWS wants from 

monitoring. 
o Also need to know specific goals for post-construction monitoring; what 

does USFWS want to do in the stead of DOS? 
o DOS is not interested in creating unnecessary and duplicative efforts that 

may slow down re-vegetation efforts.  
o DOS is also sensitive to this process, and the issue of the ABB and the 

Sand Hills. A process for ESA compliance monitoring needs to be 
established.   

o DOS does not have a mechanism to respond to post-construction ESA 
issues related to reclamation and would prefer to defer this authority to 
USFWS.  

Bonding issues 

• Keystone issues with bonding 
o Keystone has not found statutory authority for bonding requirements by 

the USFWS; the laws for the USFWS to request a bond are unclear when 
the agency does not own the land. 

o Posting a reclamation bond for private lands would establish new 
precedent, and has consequences industry-wide 

o A bond may be subject to expansion 
o There is a question about when and under what conditions the money for 

the bond would be released 
o Keystone is required to restore the land to the landowner’s satisfaction. If 

a bond is imposed on Keystone to ensure the habitat is restored as 
American burying beetle (ABB) habitat, this may be interpreted as a 
‘take’ of the landowner property. 

o In FERC projects, the monitoring has been consistent to restore the 
property to the pre-construction habitat, and Keystone is concerned the 
USFWS may be asking for something different. 

• DOS discussion 
o One of the benefits of having to address the reestablishment of habitat for 

ABB is that when DOS speaks to people about ESA issues, DOS will be 
able to relay that USFWS has oversight on this issue beyond the 
monitoring done by Keystone. 

o The way USFWS has explained the need for the bond is that the bond 
would be released to address ABB habitat loss due to reclamation failure 
after 4-years or returned if unused after 8 years. 
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Items 

• DOS will contact USFWS and discuss these issues separately, and then there will be a 
follow-up meeting with all parties. 

• Keystone will provide Keith Benes with the templates for the post-construction 
monitoring in Nebraska and Texas. 
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